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Unless  prohibited in the franchise
agreement, a utility board is required to
pay a franchise fee to a municipality.

A utility board organized under section 11-
50-310, et seq., of the Code of Alabama is
required to use its revenues to pay the fee
in addition to outstanding bonds.
Dear Mr. Partin:
This opinion of the Attorney General is issued in response to your request

on behalf of the Water Works and Sewer Board of the Town of Clayton.

QUESTION 1

Is the Water Works and Sewer Board of the Town
of Clayton required to pay a franchise fee to the Town
of Clayton?

FACTS AND ANALYSIS

Your request states that, in 1950, the Water Works and Sewer Board of
the Town of Clayton (“Board”) was incorporated and the Town of Clayton
adopted an ordinance granting it a water franchise. This Office has been
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furnished with a copy of an ordinance adopted by the town in 1962 granting a
sewer franchise to the Board. This Office has also been furnished with a copy
of an ordinance adopted by the town in 2011 granting a water and sewer
franchise to the Board, imposing a franchise fee, and repealing conflicting
ordinances.

This Office has previously stated that the Board is incorporated as a
public corporation pursuant to section 11-50-310, et seq., of the Code of
Alabama. Opinion to Honorable Thomas F. Kelly, Jr., Attorney, Town of
Clayton, dated June 15, 2011, A.G. No. 2011-071.

The opinions of this Office are well settled that a municipality may
impose a franchise fee on a public utility. Opinions to Honorable Harold D.
Chandler, Mayor, Town of Rogersville, dated May 6, 2003, A.G. No. 2003-138;
Honorable Greg Morris, Attorney, Gas Board of Fultondale, dated March 6,
1997, A.G. No. 97-00125; Honorable Palmer Norris, Attorney at Law, dated
January 26, 1989, A.G. No. 89-00151. As the Chandler opinion explained, this
authority stems from “[t]he franchise power of municipalities [] set forth in
sections 22, 220, and 228 of the Constitution of Alabama and sections 11-40-1,
11-45-8, and 11-43-62 of the Code of Alabama.” Chandler at 3.

The Norris opinion cautioned, however, that such a fee may be charged
unless prohibited in the franchise agreement. A franchise is in the nature of a
contract. Phenix City v. Alabama Power Co., 239 Ala. 547, 195 So. 894 (1940).
The Board must determine which of the several franchise agreements is
controlling as *“this Office does not review contracts to make factual
determinations. Opinion to Honorable Jay M. Ross, Mobile County Attorney,
dated January 18, 2007, A.G. No. 2007-038.” Opinion to Honorable Don Davis,
Mobile County Probate Judge, dated May 6, 2009, A.G. No. 2009-067, at 4. In
making that determination, the Board should consider that “the State has
conferred on cities the power to grant franchises, but not the power to revoke
them.” Phenix City, 239 Ala. at 554, 195 So. at 899. A municipality may
revoke a franchise only if a provision stating it is revocable is included in the
franchise agreement. /d.

CONCLUSION

Unless prohibited in the franchise agreement, a utility board is required to
pay a franchise fee to a municipality.
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QUESTION 2

If so, is the Water Works and Sewer Board of the
Town of Clayton required to pay a franchise fee to the
Town of Clayton prior to the 2006 bond issue being
satisfied in 2035°?

FACTS AND ANALYSIS

Your request states that the Water Works and Sewer Board of the Town of
Clayton has pledged all its revenues to a bond it issued in 2006, which will
mature in 2035.

The statutes governing a utility board organized under section 11-50-310,
et seq., provide that such a board may issue bonds and pledge payment therefore
from its revenues. ALA. CODE § 11-50-314(a)(5) & (a)(6) (2008); ALA. CODE
§ 11-50-317 (2008). Section 11-50-316(a) addresses, in pertinent part, the uses
of revenues as follows

When any such corporation shall have borrowed
money and issued its bonds payable from the revenues
of its system or systems, it shall charge, collect, and
account for revenues from the operation of such
system or systems sufficient to pay the principal of
and the interest on said bonds as such principal and
interest respectively mature, fo pay the costs of
operating and maintaining such system or systems,
and to create and maintain any reserves or special
funds which may be provided for in the proceedings
authorizing the issuance of the bonds. Any such
corporation shall apply all such revenues in the manner
and for the purposes provided for in such proceedings.

ALA. CODE § 11-50-316(a) (2008) (emphasis added).

Under the well-established rules of statutory construction, words used in a
statute must be given their natural, plain, ordinary, and commonly understood
meaning, and where plain language is used, a court is bound to interpret that
language to mean exactly what it says. Ex parte Cove Properties, Inc., 796 So.
2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997);
State Dep't of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994). The
statute plainly states that board revenues shall be applied to operating costs in
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addition to bonds. It is the opinion of this Office that operating costs include
taxes and fees such as privilege license tax and franchise fees.

CONCLUSION

The Water Works and Sewer Board of the Town of Clayton is required to
use its revenues to pay a franchise fee to the Town of Clayton in addition to
outstanding bonds.

I hope this opinion answers your questions. If this Office can be of
further assistance, please contact Ward Beeson of my staff.

Sincerely,
LUTHER STRANGE

Attorney General
By:

BRENDA F. SMITH
Chief, Opinions Division

LS/GWB
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