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Indian  Affairs Commission - Funds -
Appropriations — Scholarships

The Governor may not recommend an
appropriation from funds, not otherwise
appropriated, for the Alabama Indian Affairs
Commission at a level less than that specified in
section 41-9-715(a) of the Code of Alabama.

Scholarship funds awarded to educational
institutions for the benefit of Indian students are
not “for the operation of the commission,” as that
phrase is used in section 41-9-715(a) of the Code
and, hence, do not count against the minimum
$200,000 continuous appropriation established by
that statute.

Dear Mr. Russell:

This opinion of the Attorney General is issued in response to your request.

QUESTION 1

Does the Governor’s Office have the authority,
when preparing and approving operating budgets, to
recommend funding of, or fund, the Alabama Indian
Affairs Commission at a level less than that prescribed in
section 41-9-715(a) of the Code of Alabama?

FACTS AND ANALYSIS

Section 41-9-715(a) of the Code provides that “[t]here is continuously
appropriated out of funds in the State Treasury, not otherwise appropriated, the
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sum of not less than $200,000, for the operation of the commission, which funds
shall be disbursed in accordance with a financial management system approved by
the Legislative Council.” ALA. CODE § 41-9-715(a) (2013). You ask whether the
Governor’s Office has the authority, when preparing and approving operating
budgets, to recommend funding of, or fund, the Commission at a level less than the
$200,000 specified in section 41-9-715(a).

This question was previously addressed in an opinion to Honorable Michael
C. Gilbert, Executive Director, Alabama Indian Affairs Commission, dated March
16, 2004, . A.G. No. 2004-098. That opinion stated the following: “Therefore, the
answer to your specific question as to whether the Governor, ‘when preparing and
approving operating budgets,” may recommend and approve funding the
Commission ‘at a level less than that prescribed’ in section 41-9-715(a), is that the
Governor may not.” Jd. Although this Office declines to revisit this issue, we
note that, in reviewing that opinion, the language used to describe the duty of the
Governor does not accurately reflect the duty imposed on the Governor by the
statutes that prescribe the budget process. See ALa. CODE §§ 41-4-80 to 41-4-96
(2013).

The use of the word “funding” in Gilbert should not be interpreted to mean
that a governor has the power to appropriate money to the Commission for its
operations. Only the Legislature has that authority. The function of the Governor
in the budget process is to submit to the Legislature a proposed budget. ALA.
CODE § 41-4-82 (2013).

Furthermore, the term “operating budgets” is not a term used within the state
budget process. Therefore, for clarification, the ultimate conclusion in Gilbert
should be modified to state that the Governor may not recommend an appropriation
for the Alabama Indian Affairs Commission from funds not otherwise appropriated
at a level less than that specified in section 41-9-715(a) of the Code.

CONCLUSION

The Governor may not recommend an appropriation from funds, not
otherwise appropriated, for the Alabama Indian Affairs Commission at a level less
than that specified in section 41-9-715(a) of the Code.

QUESTION 2

Do scholarship funds awarded to state institutions
of higher learning in the name of individuals who are not
members of the Alabama Indian Affairs Commission
(*Commission”) for the purpose of defraying the
ecducational expenses of those individuals and not the
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conduct of Commission’s business constitute operational
expenses of the Commission?

FACTS AND ANALYSIS

As noted above, section 41-9-715(a) of the Code provides that “[t]here is
continuously appropriated out of funds in the State Treasury, not otherwise
appropriated, the sum of not less than $200,000, for the operation of the
commission . . ..” ALA. CODE § 41-9-715(a) (2013) (emphasis added). You ask
whether funds appropriated to the Commission to be used to provide educational
scholarships to Indian students count against that continuous appropriation.

Some background is helpful. The Commission was created as follows:

[Tlo deal fairly and effectively with Indian affairs; to
bring local, state, federal resources into focus for the
implementation or continuation of meaningful programs
for Indian citizens of the State of Alabama; to provide aid
for Indians as needs demonstrate; to assist Indian
communities in social and economic development; to
promote recognition of the right of Indians to pursue
cultural and religious traditions considered by them to be
sacred and meaningful to the American Indian; and to
establish appropriate procedures to provide for legal
recognition of any future Indian organization who desires
state recognition.

ALA. CODE § 41-9-709 (2013).

The Commission is made up of representatives of each of the nine tribes
recognized by the State of Alabama, a member of a federally recognized tribe who
is not a member of a state-recognized tribe, a state senator, a state representative,
and an appointee of the Governor. ALA. CODE § 41-9-708(b) (2013); see also
Tribes, Chiefs, and Commissioners, STATE OF ALABAMA INDIAN AFFAIRS
COMMISSION, http://aiac.alabama.gov/tribes.aspx (last visited July 11, 2014).

Since approximately 1985, the Commission has been giving scholarships to
further the education of Indian students. In October 1985, this Office issued an
opinion concluding that providing scholarships to Indian children was within the
scope of the Commission’s purpose, as codified in section 41-9-709 of the Code
(and quoted above), and its powers and duties, as codified in section 41-9-710 of
the Code. Opinion to Honorable Jane L. Weeks, Executive Director, Alabama
Indian Affairs Commission, dated October 7, 1985, A.G. No. 86-00001. Although
the question presented was whether the Commission had the “authority to use its
funding to grant scholarships to Indian Children,” the opinion addressed only
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whether providing scholarships was an appropriate activity for the Commission
and not how such a decision would interact with the continuous appropriation for
the Commission’s operation found in section 41-9-715(a) of the Code and at issue
here.

In 1990, the Alabama Legislature created a voluntary check-off designation
on state income tax returns to allow taxpayers to support the Alabama Indian
Children’s Scholarship Fund. 1990 Ala. Acts No. 90-387, 529. Today, the
voluntary tax check-off provides that “[c]ontributions to the Alabama Indian
Children’s Scholarship Fund shall be deposited with the State Treasurer for
distribution to the Alabama Indian Affairs Commission for educational
scholarships,” minus no more than five percent, which may be retained by the
Department of Revenue as “costs of administration.” ALA. CODE § 40-18-
140(b)(6) (Supp. 2013).

The tax check-off is only one source of funding for the educational
scholarships awarded by the Commission to Indian students. “The commission is
authorized to receive, and hold, gifts, devises, bequests of money, real estate and
other things of value to be used in the support and development of its work . . ..”
ALAa. CODE § 41-9-714 (2013). You have indicated that private, i.e.,
nongovernmental contributions at least partially (and, potentially, completely)
financed the scholarships before the tax check-off was established.

More recently, and of particular note, an Alabama resident passed away
leaving $1.85 million to the Alabama Indian Children’s Scholarship Fund. In re
Estate of Clenney, No. 37-CV-2009-000024.00 (Ala. Cir. Ct. May 27, 2010) (order
of final settlement and approving entity to receive residuary: “IT IS FURTHER
ORDERED that Petitioner immediately remit all of the remaining proceeds of the
estate to the State of Alabama Indian Affairs Commission to be added to its
Alabama Indian Children’s Scholarship Fund to be used for the purposes for which
said fund has been established™); In re Estate of Clenney, No. 37-CV-2009-
000024.00 (Ala. Cir. Ct. Feb. 14, 2011) (final accounting). As required by law,
the Clenney money was deposited in the State Treasury and may only be expended
by the Commission once appropriated back to the Commission. ALA. CODE § 41-4-
92 (2013). As a result of the Clenney money, you have indicated that increased
funds have been appropriated to the Commission since fiscal year 2012, allowing it
to substantially increase the total dollar value of scholarships awarded.

For the current fiscal year, the Commission has thus far approved $217,070
in scholarships for 127 Indian students. Scholarships were awarded in varying
amounts to select Alabama residents who timely submitted applications that had
been approved by their respective tribes. A scholarship was also awarded through
the Miss Indian Alabama program.

You have indicated that, for the past several years, the Commission’s
appropriation—separate from scholarship money—has been below the $200,000



Honorable Robert R. Russell Jr.
Page 5

minimum set out in section 41-9-715(a) of the Code. For the upcoming fiscal year,
the Commission is appropriated $86,000 from the General Fund, plus another
$20,000 conditional “upon the availability of the funds in the State General Fund,
the recommendation of the Director of Finance and the approval of the Governor.”
2014 Ala. Act No. 2014-284 at 57.

The budget also identifies $346,950 as “earmarked funds,” id., and you have
explained that this money is predominantly scholarship money. You have stated
that fewer than ten percent of the earmarked funds can be, and are planned to be,
used for the general operation of the Commission in the form of rent, travel
(including for a program that generates grant money from the Appalachian
Regional Commission (*ARC”)), repairs and maintenance, communications (e.g.,
website and telephone), professional services (i.e., moneys due other state
agencies), and equipment. That said, it is and has been the advice of this Office
that some reasonable portion of the scholarship money—that is, money given to
the Commission for scholarships—may be used for the administration of the
scholarship program itself (though not for the general operation of the
Commission).

The reduced funding for the Commission’s operation has impacted staffing.
At its high point, you have said the Commission had five full-time employees,
including administrators, a grant writer, and a business developer. The
administrator and grant-writer positions have been gone for years. You have
indicated that the business developer was recently forced to retire because of
budget cuts. The Commission staff now consists only of the statutorily-required
executive director [see ALA. CODE § 41-9-713 (2013)] and a part-time
administrative assistant. The part-time administrative assistant is a retired state
employee, a fact that saves the Commission on employee benefits.

With respect to your position as executive director, you have indicated that
it may be necessary for you to take unpaid leave for a period of time in the new
fiscal year. At present, it appears to you that unpaid leave will be required unless
the Commission gets money from at least two of the three potential sources: the
conditional appropriation, the ARC grant, and the rolling-over of “pinched
pennies” from the current fiscal year. Moreover, you have indicated that the prior
executive director told you she was retiring when she did to help the Commission
financially, and you now make about $20,000 less annually than she did.

By statute, the commissioners themselves “receive no compensation for their
services, other than reimbursement for travel and other expenses actually incurred
in the performance of their official duties.” ALA. CODE § 41-9-711 (2013). In
reality, you report that the commissioners have voluntarily forgone reimbursement
of their travel expenses since 2011 because of the budget cuts.

With that background in mind, the question here comes down to whether the
funds distributed as scholarships for Indian students are “for the operation of the
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commission,” as that phrase is used in the Commission’s continuous appropriation
statute. Again, that statute provides, in pertinent part, as follows: “There is
continuously appropriated out of funds in the State Treasury, not otherwise
appropriated, the sum of not less than $200,000, for the operation of the

commission . . ..” ALA. CODE § 41-9-715(a) (2013) (emphasis added). The
analysis, therefore, turns on the meaning of the word “operation” in the phrase
“operation of the commission.” Because “operation” is not statutorily defined

with regard to the Commission [see, generally, ALA. CODE §§ 41-9-708 to 41-9-
717 (2013)], we turn to the rules of statutory construction.

“The intent of the Legislature is the polestar of statutory construction.”
Siegelman v. Alabama Ass’'n of Sch. Bds., 819 So. 2d 568, 579 (Ala. 2001); see
also IMED Corp. v. Sys. Eng’g Assocs. Corp., 602 So. 2d 344, 346 (Ala. 1992)
(*the fundamental rule of statutory construction is to ascertain and give effect to
the intent of the legislature in enacting a statute”). Legislative intent “may be
gleaned from the language used, the reason and necessity for the act, and the
purpose sought to be obtained.” Ex parte Holladay, 466 So. 2d 956, 960 (Ala.
1985). “When the language of a statute is plain and unambiguous, as in this case,
courts must enforce the statute as written by giving the words of the statute their
ordinary plain meaning—they must interpret that language to mean exactly what it
says and thus give effect to the apparent intent of the Legislature.” Ex parte T.B.,
698 So. 2d 127, 130 (Ala. 1997).

“Words used in a statute must be given their natural, plain, ordinary, and
commonly understood meaning . ...” IMED Corp., 602 So. 2d at 346. The word
“operation” has many meanings—some archaic, obsolete, or rare—as well as
technical and specialized uses, such as in the arenas of medicine, mathematics,
military, computer science, aviation, and business. See, e.g., OXFORD ENGLISH
DICTIONARY 848-49 (2d ed. 1989); MERRIAM—WEBSTER’S COLLEGIATE DICTIONARY
815 (10th ed. 1996); THE AMERICAN HERITAGE DICTIONARY 871 (2d college ed.
1982); WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY 1581 (1981). The
definition of “operation” most apt in the context of section 41-9-715(a) is clear
and consistent across these authoritative dictionaries and well encapsulated as
follows: “[T[he whole process of planning for and operating a business or other
organized unit.” /d.

Accordingly, when the Legislature provided for a continuous appropriation
not for the Commission but “for the operation of the commission” [ALA. CODE
§ 41-9-715(a)], it intended to provide for the Commission’s ongoing functioning.
The Legislature intended to provide for expenses such as rent, employee salaries
and benefits, equipment, supplies, and travel. Scholarship funds awarded to
educational institutions for the benefit of Indian students are not within the scope
of an appropriation for the Commission’s operation.

This reading is consistent with the overarching actions of the Legislature in
enacting Act 84-257. See Ex parte Holladay, 466 So. 2d at 960. That act created
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the Commission; provided for its purpose, as well as its powers and duties; spoke
to meetings and staffing; dealt with financial affairs; and required preparation of
an annual report. In short, the Legislature formed the Commission, set its
direction, and provided for its future. The continuous appropriation for the
Commission’s operation was aimed at protecting the Commission’s continued
existence.

Additionally, and as previously mentioned, the Legislature authorized the
Commission to receive “gifts, devises, bequests of money, real estate and other
things of value to be used in the support and development of its work.” 1984 Ala.
Acts No. 84-257, 423 at § 7; ALA. CODE § 41-9-714 (2013). In so doing, the
Legislature did not provide that such things would impact the guaranteed minimum
appropriation for the Commission’s operation. This further suggests that such was
not the intent of the Legislature.

CONCLUSION

Scholarship funds awarded to educational institutions for the benefit of
Indian students are not “for the operation of the commission,” as that phrase is
used in section 41-9-715(a) of the Code and, hence, do not count against the
minimum $200,000 continuous appropriation established by that statute.

I hope this opinion answers your questions. If this Office can be of further
assistance, please contact Misty S. Fairbanks Messick of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

BRENDA F. SMITH
Chief, Opinions Division
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