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Oil and Gas Board — Hearings — Boards -
Conflicts of Interest

A member of the State Oil and Gas Board of
Alabama (“Board”) is not disqualified from
hearing a matter based solely on the fact that
a party before the Board is a physician of the
board member. Whether a member should
recuse himself or herself is a complex
question and must be determined on a case-
by-case basis by the person involved.

Dear Mr. Tew:

This opinion of the Attorney General is issued in response to your request.

QUESTION

Is a member of the State Oil and Gas Board of
Alabama disqualified from hearing a matter before the
Board if one of the parties is the physician (a
dermatologist) of the board member?

FACTS AND ANALYSIS

The answer to the question raised requires application of the Alabama Oil
and Gas Conservation laws. Ara. CODE §§ 9-17-1 to 9-17-179 (2001, Supp. 2013).
The Board is governed by the Alabama Administrative Procedure Act. ALA. CODE
§§ 40-20-1 to 40-20-50 (2011).



Honorable Berry H. (Nick) Tew, Jr.
Page 2

Section 9-17-3 of the Code addresses, as follows, the composition of the
State Oil and Gas Board of Alabama:

(a) There is created and established a board, to be
known as the State Oil and Gas Board, to be composed of
three members to be appointed by the Governor for terms
of the following duration: One member for a term of two
years; one member for a term of four years; and one
member for a term of six years. At the expiration of the
term for which each of the original appointments is made,
each successor member shall be appointed for a term of
six years; and, in the event of a vacancy, the Governor
shall by appointment fill such unexpired term. Each
‘member shall be eligible for reappointment at the
discretion of the Governor. . . .

Ara. CODE § 9-17-3 (Supp. 2013).

There are no specific conflict-of-interest or disqualification provisions
within the Oil and Gas Conservation laws. The Alabama Administrative Procedure
Act, section 41-22-1, er seq. of the Code, sets forth the procedures to be followed
by state agencies, including the State Oil and Gas Board of Alabama. Section 41-
22-18 addresses disqualification from participation, but is not applicable to these
facts. Section 41-22-18 state as follows:

(a) No individual who participates in the making of
any proposed order or final decision in a contested case
shall have prosecuted or represented a party in connection
with that case, the specific controversy underlying that
case, or another pending factually related contested case,
or pending factually related controversy that may
culminate in a contested case involving the same parties.
Nor shall any such individual be subject to the authority,
direction or discretion of any person who has prosecuted
or advocated in connection with that contested case, the
specific controversy underlying that contested case, or a
pending factually related contested case or controversy,
involving the same parties.

(b) A party to a contested case proceeding may file
a timely and sufficient affidavit asserting disqualification
according to the provisions of subsection (a) or asserting
personal bias of an individual participating in the making
of any proposed order or final decision in that case. The
agency shall determine the matter as part of the record in
the case. When an agency in these circumstances makes
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such a determination with respect to an agency member,
that determination shall be subject to de novo judicial
review in any subsequent review proceeding of the case.

ALA. CODE § 41-22-18 (2013).

Neither the Alabama Oil and Gas Conservation laws nor the Alabama
Administrative Procedure Act give any basis to disqualify a member of the State
Oil and Gas Board of Alabama in a matter based solely on the fact that a party
appearing before the Board is a physician of the board member. Ultimately,
however, whether a member should recuse himself or herself because of a potential
conflict of interest is a complex question that may involve many factual, as well as
legal, issues and must be determined on a case-by-case basis by the person
involved. Opinions to Honorable J. Lee McPhearson, Attorney, Choctaw County
Commission, dated May 16, 2007, A.G. No. 2007-097; Honorable Claud E. McCoy,
Jr., Attorney, Chambers County Commission, dated July 29, 1998, A.G No. 98-
00193.

Another issue to be considered is whether the board member is disqualified
on constitutional grounds.  Although this Office does not make constitutional
determinations, the following information is provided with respect to this issue.

In certain situations, courts have held that constitutional due process under
the 5th and 14th Amendments requires recusal of a judge. In Alabama Dep't of
Pub. Safety v. Prince, 34 So. 3d 700 (Ala. Civ. App. 2009), the Alabama Court of
Civil Appeals stated the following:

“[1]t is well settled in Alabama that due process
must be observed by all boards as well as courts.” It is
also well established that “[a]t a minimum, due process
assures notice and a meaningful opportunity to be heard
before a right or an interest is forfeited.” The courts have
also noted that the requirement of a hearing is no
guarantee of due process where the presiding officer is
not neutral. As stated in Johnson [v. U.S.D.A., 734 F.2d
774, 782 (11th Cir. 1984)], “[a] fair hearing requires an
impartial arbiter.”

Prince, 34 So. 3d at 703, citing Bunke v. Alabama Bd. Of Nursing, 871 F.Supp.
1437, 1439 (M.D. Ala. 1994) (citations omitted).

In the Prince case, the Alabama Court of Civil Appeals stated that “[b]road

discretion must be afforded in non-judicial settings. This is especially so in cases

. where the decisions of an administrative body ... are subject to judicial
review.” Id. at 704.
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In the case of Caperton v. A. T. Massey Coal Co., Inc., 556 U.S. 868 (2009),
the United States Supreme Court discussed the application of the Due Process
Clause in the context of the potential for disqualification from a case. In the
Caperton case, a justice of the West Virginia Supreme Court heard a case in which
a large contributor to the justice’s political campaign appeared before the Court.
The United States Supreme Court held that the Due Process Clause required that
the justice be disqualified. The United States Supreme Court held that in
“extreme” cases, constitutional due process requires disqualification. 556 U.S. at
887. The Supreme Court stated that “[a]pplication of the constitutional standard
implicated in this case will thus be confined to rare instances.” 556 U.S. at 890.

In administrative hearings before agencies like the State Oil and Gas Board,
members will, from time to time, be acquainted with and have certain relationships
with parties who appear at hearings. Rarely will the relationship be one that will
require disqualification under the Due Process Clause.

This Office does not opine on ethics issues, and therefore, you may also
wish to submit this question to the Alabama Ethics Commission.

CONCLUSION

A member of the State Oil and Gas Board of Alabama is not disqualified
from hearing a matter based solely on the fact that a party before the Board is a
physician of the board member. Whether a member should recuse himself or
herself is a complex gquestion and must be determined on a case-by-case basis by
the person involved.

[ hope this opinion answers your question. If this Office can be of further
assistance, please contact me.

Sincerely,

LUTHER STRANGE
Attorney General
By:
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BRENDA F. SMITH
Chief, Opinions Division
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