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An inmate whose death sentence was
commuted to “life” pursuant to section 15-
22-27 of the Code of Alabama after
September 1, 1998, is not eligible for
parole.

Dear Director Dillard:

This opinion of the Attorney General is issued in response to your
request.

QUESTION

Is an inmate convicted of capital murder in 1983,
and whose sentence was commuted from death to life in
1999, eligible for parole?

FACTS AND ANALYSIS

According to your request, a current inmate within the Department of
Corrections was convicted of capital murder and sentenced to death in 1983.
The conduct constituting the crime occurred in 1982. On January 15, 1999,
Governor Fob James, pursuant to section 15-22-27 of the Code of Alabama,
commuted the death sentence to life.

Thereafter, in an opinion to Honorable Donald L. Parker, this Office
observed that “if the Governor commutes a death sentence to a term less than
life without parole, the question of parcle eligibility falls within the authority of
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the Legislature.” Opinion to Honorable Donald L. Parker, Acting Executive
Director, Board of Pardons and Paroles, dated February 25, 1999, A.G. No. 99-
00122. Based upon an analysis of section 15-22-27 of the Code, as codified at
that time, this Office concluded that “a prisoner whose death sentence has been
commuted to ‘life’ must serve at least 15 years from the date of the
commutation in order to become eligible for parole.” Id. at 10.

In 2003, however, the Legislature amended section 15-22-27 of the Code
to read as follows:

(a) Any person whose sentence to death has been
commuted by the Governor shall not be eligible for a
pardon unless sufficient evidence is presented to the
Board of Pardons and Paroles to satisfy it that the
person was innocent of the crime for which he or she
was convicted, the board votes unanimously to grant
the person a pardon, and the Governor concurs in and
approves the granting of the pardon.

(b) Any person whose sentence to death has
been commuted by the Governor shall not be eligible
Jor a parole.

(¢) This section shall not be construed to deny
any person whose sentence of death has been commuted
the right to apply to the courts of this state for any
remedy that the person is entitled to under the laws of
Alabama.

(d) The Board of Pardons and Paroles shall not
grant a parole or pardon to a person whose sentence of
death has been commuted by the Governor unless the
provisions of subsection (a) are applicable.

ALA. CODE § 15-22-27 (2011) (emphasis added). Accordingly, under the plain
language of section 15-22-27 of the Code, an inmate whose death sentence has
been commuted to “life” is no longer eligible for parole.

Additionally, although enacted after the date of the commutation in
question, the 2003 amendments to section 15-22-27 are retroactive to
September 1, 1998. Statutory amendments are ordinarily effective only
prospectively “unless the legislature’s intention is otherwise stated in express
terms, or clearly, explicitly, and unmistakenly permit of no other meaning.”
City of Brewton v. White's Auto Store, Inc., 362 Sc. 2d 226, 227 (Ala. 1978).
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The 2003 amendments to section 15-22-27 of the Code were enrolled as
Act 2003-300. 2003 Ala. Acts No. 2003-300, 717. The preamble to the act
includes the intent “to provide for a retroactive effect.” Id. Moreover, section
3 of the act, although not included in the Code, states as follows: “This act
shall become effective on the first day of the third month following its passage
and approval by the Governor, or its otherwise becoming law, provided
however, the operation of this act shall be retroactive to September 1, 1998.”
Id. at 718 (emphasis added). Where the codified version of an act of the
Legislature varies from the act as adopted, the act controls. State v. Marshall,
14 Ala. 411, 415 (1848). The Legislature, therefore, unquestionably intended
for Act 2003-300 to apply retroactively and to the instant case.

Where a statutory pronouncement is distinct and unequivocal, there
remains no room for judicial construction, and the clearly expressed intent of
the Legislature must be given effect. Ex parte Holladay, 466 So. 2d 956, 960
(Ala. 1985); Dumas Bros. Mfg. Co. v. S. Guar. Ins. Co., 431 So. 2d 534, 536
(Ala. 1983).

CONCLUSION

An inmate whose death sentence was commuted to “life” pursuant to
section 15-22-27 of the Code after September 1, 1998, is not eligible for parole.

I hope this opinion answers vour question. If this Office can be of further
assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

BRENDA F. SMITH
Chief, Opinions Division
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