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County Commissions — Reimbursement —
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The funds collected by the Elmore County
Probate Judge pursuant to section 45-26-
81.22 of the Code of Alabama may be used
to pay a vendor for the licenses and
maintenance of the software used to store
probate records.

The funds may not be used to pay the
vendor for the licenses and maintenance of
the software wused by the revenue
commissioner to access the records.

Expenditures may be made only if
approved by the county commission on
recommendation of the probate judge. The
probate judge may recommend, and the
county may approve, expenditures that
have been previously made for software
licenses and maintenance on behalf of the
probate judge, but not the revenue
commissioner.

A claim for an improper expenditure of the

funds is subject to the one-year statute of
nonclaim.

Dear Judge Enslen:

This opinion of the Attorney General is issued in response to your
request.
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QUESTIONS

(1) May the funds collected by the Elmore
County Probate Judge pursuant to section 45-26-81.22
of the Code of Alabama be used to pay a vendor for the
licenses and maintenance of the software used to store
probate records?

(2) May the funds be used to pay the vendor for
the licenses and maintenance of the software used by
the revenue commissioner to access the records?

(3) Before any of these funds are expended, is
the probate judge first required to make a
recommendation to the county commission and then the
county approve the expenditure?

(4) If any of the funds were improperly used
(without approval of the probate judge and county
commission or for the wrong county department),
should the county make reimbursement with funds from
the county general fund? May the judge and county
retroactively recommend and approve any payments
that are considered proper?

(5) If any of the funds should be reimbursed, is

there a statute of limitations on the reimbursement
payments that may be made by the county?

FACTS AND ANALYSIS

Your request states as follows:

Section 45-26-81.22 of the Code of Alabama is a
local act applicable to Elmore County establishing a
special recording fee and discretionary fund for the
benefit of the probate judge. ALA. CODE § 45-26-81.22
(2011).  The probate judge requested the Elmore
County Commission, from time to time, approve the use
of fees from the fund to convert paper records to a
digitized format. These projects were approved by the
county through duly adopted resolutions. The costs of
these projects were paid to a vendor under separate
project contracts.
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At some time, the fund began to be used to pay
the vendor for more than the scanning projects. In the
absence of a request from the probate judge and a
resolution of approval from the county commission, the
county began paying for the licenses and maintenance
of the software used to store the records.

Later, the vendor granted licenses to the revenue
commissioner to use the same software to access the
probate records so that property could be appraised,
assessed for taxes, and mapped. The fund is being used
to pay for the software licenses and maintenance for
the commissioner.

Section 45-26-81.22 provides as follows:

(a) In Elmore County, a special recording fee of
three dollars ($3) shall be collected by the office of the
judge of probate on each real or personal property,
Uniform Commercial Code, judicial, or other
instrument recorded or filed for record. The special
recording fees shall be in addition to all other fees,
taxes, and other charges required by law to be paid
upon the recording or filing for record of any real or
personal property, Uniform Commercial Code, judicial,
or other instrument. All fees collected shall be
deposited by the judge of probate in any depository in
the county as designated by the county governing body.

(b) The fees collected under this section shall be
expended at the discretion of the judge of probate with
the approval of the county commission for the
preservation and restoration of court records and
documents and to develop, purchase, install, upgrade,
and maintain a computerized system for recording,
indexing, imaging, and storing of real and personal
property records, Uniform Commercial Code filings,
judicial proceedings, financial accounts, and any other
records required to be maintained by the office of the
judge of probate and the probate court.

ALA. CODE § 45-26-81.22 (2011) (emphasis added).
This section plainly states that, in addition to a computer system for

recording, indexing, and imaging probate records, funds may be used for storing
the records. The statute, however, limits the funds to these uses and does not
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include system access by other county officials. Therefore, although the funds
may be used for the software licenses and maintenance to store the records, they
may not be used for the software licenses and maintenance to access the records
by the revenue commissioner. Moreover, the section requires involvement of
both the probate judge and the county commission in making expenditures, with
the judge initiating an expenditure subject to the approval of the county.

This opinion does not address past expenditures. Section 36-15-1(1)d of
the Code prohibits this Office from issuing opinions on moot questions; that is,
questions on events that have already occurred. ALA. CODE § 36-15-1(1)d
(Supp. 2013). To the extent that such expenditures were made without proper
approval, this Office has addressed whether a governmental body may ratify the
transfer of funds previously made. Opinion to Honorable Judy Miller, Executive
Director, Marshall County Legislative Office, dated September 9, 2011, A.G.
2011-096; Honorable William E. Shinn, Jr., Attorney, Morgan County
Commission, dated May 25, 2004, A.G. No. 2004-145.

The Shinn opinion considered the signing of contracts by the revenue
commissioner without formal authorization of the county commission. That
opinion stated that “[i]t is true that no contract can be implied against a county
unless it is one that the county is by law empowered to make. See Monigomery
County v. Pruett, 175 Ala. 391, 394, 57 So. 823, 824 (1911). And so,
ratification of an unauthorized--if legally permissible--contract may be implied.
Id.” Shinn at 3. The Shinn opinion concluded that the county could ratify the
contracts and payments made thereunder because the contracts affected a duty of
the revenue commissioner.

The Miller opinion considered the expenditure of TVA-in-lieu-of-tax
funds by the Marshall County Commission before the body authorized to make
those expenditures was created. Section 40-28-2 of the Code provides for the
distribution of in-lieu-of-tax payments by the Tennessee Valley Authority
(“TVA”) to the counties in Alabama served by TVA. ALA. CODE § 40-28-2
(2011). In 2010, this section was amended to increase the amount of TVA
funding and further provide for the allocation of these funds for certain
specified counties, including Marshall County. The new section prohibited
expenditure of the additional funds until passage of a local act. The county
inadvertently made the expenditures before the effective date of the act creating
the Discretionary Fund Committee. The Miller opinion concluded that the
committee could approve those distributions because it could have made them
had it been in existence. Consistent with these opinions, the probate judge may
recommend and the county may approve expenditures that have been previously
made for software licenses and maintenance on behalf of the judge, but not the
revenue commissioner.

Finally, this Office has most recently addressed the limitations period for
claims against the county in an opinion to Honorable Ashley Rich, Mobile
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County District Attorney’s Office, dated September 23, 2011, A.G. No. 2011-
103 (overruled on other grounds). The Rich opinion explained the procedure for
such claims as follows:

[S]ection 6-5-20(a) of the Code of Alabama “dictates
that . . . claims must be presented to the county
commission prior to commencing legal action against
the county.” Opinion to Honorable Mary F. Gunter,
Attorney, Henry County Health Care Authority, dated
December 30, 2002, A.G. No. 2003-058, at 4; see also,
ALA. CODE § 6-5-20(a) (2005). “Code of Alabama
1975, § 11-12-1 through § 11-12-16 concerns the filing
of claims and demands against a county to be audited
and paid, reduced, or disallowed by the county
commission.” Opinion to Honorable Tommy Fields,
Chairman, Escambia County Commission, dated
September 4, 1991, A.G. No. 91-00395, at 2. Mr. Ross
correctly states in his request that claims against the
county are generally subject to the one-year statute of
nonclaim in section 11-12-8.

Rich at 9 (emphasis added).

CONCLUSION

The funds collected by the Elmore County Probate Judge pursuant to
section 45-26-81.22 of the Code may be used to pay a vendor for the licenses
and maintenance of the software used to store probate records.

The funds may not be used to pay the vendor for the licenses and
maintenance of the software used by the revenue commissioner to access the
records.

Expenditures may be made only if approved by the county commission on
recommendation of the probate judge. The probate judge may recommend, and
the county may approve, expenditures that have been previously made for
software licenses and maintenance on behalf of the probate judge, but not the
revenue commissioner.

A claim for an improper expenditure of the funds is subject to the one-
year statute of nonclaim.
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I hope this opinion answers your questions. If this Office can be of
further assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By
BRENDA F. SMITH
Chief, Opinions Division
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