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Honorable Alford M. Harden, Jr.
Russell County Probate Judge
Post Office Box 700

Phenix City, Alabama 36868

Probate  Courts -  Employees,
Employers, Employment — Clothing -
Uniforms

The Probate Judge of Russell County
may not utilize public funds for the
purchase of uniform-type clothing
for his employees.

Dear Judge Harden:

This opinion of the Attorney General is issued in response to your
request.

UESTION

May the Probate Judge of Russell County
use public funds for the purchase of uniforms and
other distinctive clothing for his employees?

FACTS AND ANALYSIS

According to your request, the current design of your office is open
such that the employeces of the office and members of the public are not
completely separated, and probate employees are not distinguishable from
the public. You question whether it would be permissible to utilize public
funds to purchase uniform-type clothing with distinctive emblems, or
similar designations, to enable members of the public to readily identify
employees of your office.
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The general duties of the probate judge are set forth in section 12-
13-41 of the Code of Alabama, which states, in relevant part, as follows:

It shall be the duty of the probate judge:

(1) To issue all citations, letters
testamentary, of administration and guardianship,
subpoenas, executions and all other process
which is necessary for the exercise of his powers,
the jurisdiction of the court and the enforcement
of its judgments, orders and decrees.

(2) To keep minutes of all his official acts
and proceedings and, within three months
thereafter, to record the same in well-bound
books.

(3) To keep all the books, papers and
records belonging to his office with care and
security, the papers arranged, filed and labeled
so as to be of easy reference and the books and
records lettered and kept with general, direct and
reverse indexes, but, without the authority of the
county commission, he shall not make new
indexes.

(4) To keep constantly in his office a well-
arranged docket, showing the date of the issue
and return of all process, the day set for the
hearing, the kind of notice ordered, the returns of
the sheriff and such other entries as may be
necessary to show the true condition of all
proceedings pending in the court and all fees
accruing in the case and to whom due.

(5) To keep a correct account of the fees
accruing to the sheriff for services of notices,
citations and other process in relation to the
estates of deceased persons and minors; he may
receive and receipt for such fees and must, on
demand, pay the same to the sheriff, and before
the final settlement of any estate is allowed, the
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fees of the sheriff, or such part thereof as he is
entitled to receive, must be paid.

(6) To enter on the fee-book, execution
docket and on the execution the name of the
attorney of the plaintiff in the judgment.

{7y To give transcripts of any paper or
record required to be kept in his office, properly
certified, on application of any person and the
payment or tender of the lawful fees.

{8) To keep the acts, reports and digests
furnished by the state to the county in his office
or in the bar library, if there is one in the county,
convenient to his office, except when delivered
to the sheriff for the use of the circuit court.

(9) To have suitably bound, at the expense
of the county and for the payment of which
binding the county commission must issue a
warrant on the county treasury, the reports of the
census enumerators of the county, and he must
keep such reports in the office, open to
examination without charge.

(10) To provide a suitable and convenient
place in the office for keeping the United States
census reports and to preserve such reports,
giving free access to them.

(11) To keep large and well-bound books
for the registration of deeds of conveyance and
other and separate books of like character for the
registration of mortgages and other instruments
to secure the payment of debts.

(12) To keep a large and well-bound book
for the registration of liens of judgments and
decrees, with direct and reverse indexes thereto.
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(13) To keep a well-bound book for the
registration of notice of the adverse possession
of lands, with a proper index thereto.

{(14) To perform such other duties as are or
may be required of him by law.

ALA. CODE § 12-13-41 (2012).

Additionally, this Office has stated that “the probate judge is the
fiduciary of the records of his office and, as such, it is his responsibility
to exercise sound judgment and good business practices in maintaining
such records. He must make a diligent and conscientious effort to ensure
that such records are preserved.” Opinion to Honorable L. W. Noonan,
Mobile County Judge of Probate, dated February 18, 1997, A.G. No. 97-
00114.

None of the statutory duties set forth above, or any other provision
of the Code, specifically authorizes the expenditure of public funds for
distinctive attire for employees. Nonetheless, on numerous occasions,
this Office has determined that public agencies may use public funds to
purchase special items of clothing, even in the absence of specific
statutory authority, if the agency determines that the items are necessary
for its employees to wear while in the performance of his or her official
duties and if that determination is reasonable under the circumstances.

Some of those prior opinions have opined that distinctive clothing
may be necessary and reasonable for employees performing compliance,
regulatory, and enforcement duties. Opinion to Honorable John D. James,
Acting Director, Emergency Management Agency, dated October 29,
2007, A.G. No. 2008-010; opinion to Honorable Jim Bennett,
Commissioner, Department of Labor, dated July 3, 2007, A.G. No. 2007-
109; opinion to- Honorable Kenneth L. Joiner, County Administrator,
Calhoun County Commission, dated March 6, 2007, A.G. No. 2007-054;
opinion to Honorable David S. Maxey, Attorney at Law, dated January 31,
1997, A.G. No. 97-00098.

Other opinions have reached similar conclusions with regard to
employees that are responsible for interacting with the public for the
statutorily mandated purpose of promoting the resources of the state.
Opinion to Honorable Todd Strange, Director, Alabama Development
Office, dated December 3, 2001, A.G. No. 2002-079; opinion to Ms.
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Caroline S. Cavanaugh, Director, Bureau of Publicity and Information,
dated October 19, 1978, A.G. No. 80-00007.

Unlike the duties of the agencies discussed in the prior opinions of
this Office, employees of the probate office are not statutorily obligated
to perform compliance, regulatory, or enforcement duties. Nor are they
statutorily obligated to interact with the public for the purpose of
promoting the resources of the state. Accordingly, those previous
opinions are distinguishable from the current question.

Because there is no specific statutory provision authorizing the use
of public funds for the purchase of distinctive clothing for employees of
the probate office, and because employees therein are not tasked with
duties that would impliedly require such distinctive clothing, it is the
opinion of this Office that public funds may not be expended for the
purchase of distinctive clothing for employees of the probate office.

CONCLUSION

The Probate Judge of Russell County may not utilize public funds
for the purchase of uniform-type clothing for his employees.

I hope this opinion answers your question. If this Office can be of
further assistance, please contact Ben Baxley of my staff.

Sincerely,
LUTHER STRANGE

Attorney General
‘By: '

éu—-da. JM

BRENDA F. SMITH
Chief, Opinions Division
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