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Honorable Kenny Jackson

Chairman, Marion County Commission
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Hamilton, Alabama 35570

County Commissions — Probate Judges —
Budgets — Fees

The Marion County Commission
(*Commission™) is required to provide the
Marion County Probate Judge (“Judge™), a
fee-system official, reasonable expenses
for suitable books, stationery, postage
stamps, telephones, and a seal of office.

Dear Chairman Jackson:

This opinion of the Attorney General is issued in response to your request
on behalf of the Marion County Commission.

QUESTION

To what extent do sections 11-8-3 and 11-12-14
of the Code of Alabama require the Marion County
Commission to provide for the expenses of the Office
of the Marion County Probate Judge, a fee-system
official?

FACTS AND ANALYSIS

According to your request, the Judge is a fee-system official. As such,
the Commission is not responsible for the salaries of the Judge or his or her
employees. The Commission, however, is uncertain as to what extent sections
11-8-3 and 11-12-14 of the Code may require the Commission to fund the
expenses of the Judge’s office.

Fee-system officials are those that do not draw a salary, but are, instead,
compensated directly from the fees collected by his or her office. Jefferson
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County v. Weinrib, 36 So. 3d 508, 513 (Ala. 2009). Absent a constitutional
amendment, or local act authorized by such an amendment, probate judges are
excepted from the salary compensation plan applicable to the judges of courts of
record. ALA. CONST. art. VI, § 148 (formerly section 150 of the Constitution of
Alabama, 1901); see, The Office of the Probate Judge in Alabama: His Duties,
Qualifications, and Problems, 22 ALA. L. REv. 157, 162, 178-79 n. 191 (1969)
(For analysis and history of the fee system of compensation for judges of
probate). As of the year 2000, only three counties, Marion, Monroe, and
Winston, continued the practice of compensating probate judges by the fee
system. Opinion to Honorable William T. Stephens, Deputy Director and
Counsel, Retirement Systems of Alabama, dated September 22, 2000, A.G. No.
2000-249. The research of this Office has revealed no constitutional amendment
or local act applicable to Marion County that removes probate judges from the
fee system.

There is no cap on the amount of income a fee-system official may
receive. ALA. CODE § 11-2A-8 (2008); Opinion to Honorable Sheila G. Moore,
Winston County Judge of Probate, dated September 21, 2007, A.G. No. 2007-
138. Fee-system officials bear the responsibility for compensating his or her
employees, including benefits due employees. See Dir. of State Dep’t of Indus.
Relations v. Winston Cnty. Comm'n, 468 So. 2d 177 (Ala. Civ. App. 1985) (fee-
system probate judge, rather than county commission, held responsible for
paying unemployment compensation).

As referenced in your request, section 11-8-3 of the Code, in pertinent
part, states as follows:

(c¢) The budget adopted, at a minimum, shall
include any revenue required to be included in the
budget under the provisions of Alabama law and
reasonable expenditures for the operation of the
offices of the judge of probate, tax officials, sheriff,
county treasurer, the county jail, the county
courthouse, and other offices as required by law.

ALA. CODE § 11-8-3(¢c) (2008).
Additionally, section 11-12-14 of the Code states the following:

The judge of probate, the tax assessor, the tax
collector, the sheriff, and the county treasurer or
custodian must be allowed reasonable expenses for
suitable books, stationery, postage stamps used
exclusively for official business, and telephones, to be
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paid for by the county on the approval of the county
commission, and the judge of probate shall also be
allowed expense for his seal of office, to be paid for by
the county.

ALA. CODE § 11-12-14 (2008).

In construing statutes, courts do not interpret provisions in isolation, but
consider them in the context of the entire statutory scheme. Siegelman v. Ala.
Ass'n of School Boards, 819 So. 2d 568, 582 (Ala. 2001). Where more than one
Code section is involved, each should be construed in harmony with the other
Code sections in effect, so far as is practical. Kinard v. Jordan, 646 So. 2d
1380, 1383 (Ala. 1994). The appellate courts of this state have determined that,
in resolving a conflict between statutory provisions, whenever possible, statutes
must be construed in pari materia in the light of their application to the same
general subject matter. Opinion of the Justices No. 334, 599 So. 2d 1166, 1168
(Ala. 1992); Bynum v. Campbell, 419 So. 2d 1370, 1374 (Ala. 1982).

Reading these sections of the Code in pari materia, it is apparent that
section 11-8-3(c) of the Code is merely a requirement that the budget adopted
by the Commission, at a minimum, include anticipated revenue and the
anticipated expenditures, required by law, to be funded by the Commission for
the listed offices, including that of the probate judge. Section 11-12-14 of the
Code, on the other hand, is a specific listing of the expenses, required by law,
to be paid by the Commission.

Although there is no recent case law on these statutes as they relate to
fee-system officials, it should be noted that the case law that does exist reveals
a history of strict construction as to the expenses required to be paid by
counties utilizing the fee system. For instance, in Crook v. Commissioners’
Court of Calhoun County, the Alabama Supreme Court determined that section
11-12-14 of the Code, then codified at section 3384 of the Code of 1896, which
required the county to fund “suitable books, stationery, and a seal of office,”
did not mandate the county to provide postage expenses to the probate judge.
Crook, 144 Ala. 505, 506, 39 So. 383, 383 (1905).

Likewise, in Underwood Typewriter Co. v. Marengo County Bank, the
Alabama Court of Appeals rejected a claim that the term “stationery,” as used in
the statute, obligated the county to pay for the typewriters of the probate judge.
Underwood, 17 Ala. App. 47, 48, 81 So. 543, 544 (1919). Similarly, in
Tuscaloosa County v. Shamblin, the Supreme Court of Alabama observed that a
fee-system sheriff “must pay all the expenses of his administration of the office

.7 Shamblin, 233 Ala. 6, 7, 169 So. 234, 237 (1936).
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Accordingly, it is the opinion of this Office that section 11-12-14 of the
Code only requires the Commission to provide the Judge reasonable expenses
for the items specifically listed in section 11-12-14 of the Code: suitable books,
stationery, postage stamps, telephones, and a seal of office.

CONCLUSION

The Marion County Commission is required to provide the Marion County
Probate Judge, a fee-system official, reasonable expenses for suitable books,
stationery, postage stamps, telephones, and a seal of office.

I hope this opinion answers your question. If this Office can be of further
assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General
By:
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BRENDA F. SMITH
Chief, Opinions Division
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