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The Collinsville Town Council
(“Town™) does not have the authority
to adopt an ordinance that would
prohibit the water and sewer board
from providing water and/or sewer
service to residential and
commercial buildings that do not
meet the minimum standards of the
Town’s building codes.

The Town does not have the
authority to require the owner of that
substandard property to bring the
property up to minimum standards
before water and/or sewer service
can be restored.

Dear Mayor Traffanstedt:
This opinion of the Attorney General is issued in response to your

request on behalf of the Town of Collinsville.

QUESTIONS

Does the Collinsville Town Council have
the authority to adopt an ordinance that would
prohibit the water and sewer board from
providing water and/or sewer service to
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residential and commercial buildings that do not
meet the minimum standards of the Town’s
building codes?

Does it also have the authority to require
the owner of that substandard property to bring
the property up to minimum standards before
water and/or sewer service can be restored?

FACTS AND ANALYSIS

In your letter of request, you informed this Office of the following:

Collinsville is an old town with a number
of ©beautiful older homes that have been
maintained by their owners. Unfortunately, [the
Town] also has a number of substandard dwelling
houses and a few commercial buildings that are
in poor state of repair.

We have adopted various building codes
and have hired building inspectors in the past,
but our efforts to use these codes as vehicles to
get these buildings repaired and/or renovated
have not always been successful. Our current
building inspector has proposed that we adopt an
ordinance that would prohibit the Town’s water
and sewer board from providing water and/or
sanitary sewer service to these homes if they are
not brought up to code.

The water and sewer board is a separately
incorporated public utility that wants to
cooperate with the Town, if at all possible, but it
is possible that certain regulations of the United
States Department of Agriculture might limit its
cooperation. The principal mortgage holder of
the water and sewer system is the Rural Utilities
Service of the United States Department of
Agriculture.
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A similar issue was discussed by a Michigan appellate court in the
matter of Bonner v. City of Brighton, 91 Mich. App. 547, 283 N.W.2d 793
(1979). In Bonner, the appeals court found that a city was not justified in
suspending a person’s water service in order to enforce building code
regulations. In reaching this conclusion, the court stated, in pertinent
part, as follows:

The leading case on this subject is Ten Broek v.
Miller, 240 Mich. 667, 216 N.W. 385 (1927);
Anno: Right of public utility corporation to
refuse its service because of collateral matter not
related to that service, 55 A.L.R. 771. In
Miller[,] plaintiff sought injunctive relief and
damages against defendant for the discontinuance
of electric and water service which was
predicated upon plaintiff’s failure to install a
septic tank. (Plaintiff had already installed a
cesspool.) In ruling in favor of plaintiff[,] the
Court held:

“There is no claim that plaintiff refused to
pay the rate charged for water and light,
nor is there any claim that he did not pay
in accordance with the rules, but
defendants now say the service was cut off
because plaintiff would not install a septic
tank when ordered to do so. The plaintiff
denies that the resort company had any rule
or regulation that septic tanks should be
installed, and no such rule is shown in the
evidence. But, even if it did have such a
rule, and it was not complied with by
plaintiff, that would furnish no adequate
reason for refusing to furnish him water
and light.

“20 C.J. p. 33, in discussing this question,
says:

“‘Payment of proper charges for service
supplied is a reasonable condition of the
right to receive it, and for nonpayment of
such charges the service may be
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discontinued, [b]ut service cannot be cut
off to enforce (payment of) a disputed
claim, or a claim for service rendered at
some other place, or of a collateral
liability not connected with the particular
service.’

“The installing of a septic tank was purely
a collateral matter, and had no relation to
the duty of defendant company to furnish
the light and water and receive its pay
therefor. See, also, Phelan v. Boon Gas
Co., 147 lowa 626, 125 N.W. 208, 31
L.R.A., N.S. 319. If plaintiff were
violating a rule of the state health
department, he could be proceeded against
for its infraction in the proper forum. This
would be a more orderly way of disposing
of the dispute than for defendant to
substitute itself for a court and punish
plaintiff by shutting off his water and
light.” 240 Mich 670-671, 216 N.W. 386.

Bonner, 91 Mich. App. at 550-51, 283 N.W.2d at 794-95; see also, Edris
v. Sebring Utilities Comm’'n, 237 So. 2d 585, 587 (Fla. Dist. Ct. App.
1970) (stating that “[t]he general rule is that a public utility corporation
cannot refuse to render the service which it is authorized by its charter (or
by law) to furnish, because of some collateral matter not related to that
service™).

In like measure, the Town seeks to stop water service for citizens
based on that person’s noncompliance with a collateral issue, i.e., failure
to adhere to certain building codes. Based on the foregoing, it is the
opinion of this Office that the Collinsville Town Council may not adopt
an ordinance that would prohibit or interrupt water and sewer service for
residential and commercial structures that fail to maintain certain
minimum standards of the Town’s building codes. Instead, the Town may,
to the extent applicable, attempt to enforce such building codes as a
violation of rules of the Alabama Department of Public Health.

Previously, this Office has determined that, where a city provides
water to its inhabitants, the city may discontinue service for nonpayment
of that inhabitant’s water bill. See opinion to Honorable Jim Klein,
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Mayor, Town of Snead, dated September 20, 2002, A.G. No. 2002-340 at
4. Further, the Supreme Court of Alabama, in MacMahon v. Baumhauer,
234 Ala. 482, 486, 175 So. 299, 302-303 (1937), stated that the ability to
discontinue water service for nonpayment does not apply to a demand for
anything other than for water. MacMahon at 486.

Finally, this Office has stated that the ability of a municipality to
discontinue water service is limited to instances where the municipality is
the provider of such service. See opinion to Honorable Alan Nummy,
Mayor, Town of Eclectic, dated November 8, 2006, A.G. No. 2007-013.
Hence, the Town of Collinsville lacks authority to prohibit the water and
sewer board from providing water and/or sewer service to persons oOr
businesses residing therein.

CONCLUSION

The Collinsville Town Council does not have the authority to adopt
an ordinance that would prohibit the water and sewer board from
providing water and/or sewer service to residential and commercial
buildings that do not meet the minimum standards of the Town’s building
codes.

Also, the Town does not have the authority to require the owner of
that substandard property to bring the property up to minimum standards
before water and/or sewer service can be restored.

I hope this opinion answers your questions. If this Office can be of
further assistance, please contact Monet Gaines of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By:
BRENDA F. SMITH

Chief, Opinions Division
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