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The electronic drug offender tracking
system applies to drug convictions that
predate the effective date of Act 2012-237.

Dear Director Mitchell:

This opinion of the Attorney General is issued in response to your
request.

QUESTION

Should the electronic drug offender tracking
system provided for by section 20-2-190.2 of the Code
of Alabama include drug convictions occurring both
before and after the effective date of Act 2012-237,
which added that section, or only convictions after the
effective date?

FACTS AND ANALYSIS

Act 2012-237 amended section 20-2-190 of the Code of Alabama
regulating the sale of ephedrine and pseudoephedrine and added section 20-2-
190.2 providing for an electronic drug offender tracking system. 2012 Ala. Acts
No. 2012-237.

Section 20-2-190.2(b) states as follows: “Effective January 1, 2013, the
Alabama Criminal Justice Information Center shall implement a real-time
electronic drug offender tracking system to catalogue all criminal convictions
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in this state of persons convicted of felonies or misdemeanors involving the
possession, distribution, manufacture, or trafficking of controlled substances.”
ALA. CODE §20-2-190.2(b) (Supp. 2012) (emphasis added). This section
designates more serious drug offenses to remain in the system for ten years and
less serious offenses for seven years. Id.

The system must be able to receive ephedrine and pseudoephedrine sales
data from pharmacies and send a stop-sale alert to a pharmacist if the purchaser
has a drug conviction. ArLa. CODE § 20-2-190.2(¢) (Supp. 2012); ALA. CODE
§ 20-2-190.2(f) (Supp. 2012). The statute makes it a criminal offense for a
pharmacist to complete the sale after receiving an alert. Ara. CODE § 20-2-
190.2(i) (Supp. 2012). The statute likewise makes it a criminal offense for a
drug offender to purchase ephedrine and pseudoephedrine while in the system.
ALA. CODE § 20-2-190.2(k) (Supp. 2012).

“Retrospective application of a statute is generally not favored, absent an
express statutory provision or clear legislative intent.” Ex parte F.P., 857 So.
2d 125, 136 (Ala. 2003). This Office finds a recent decision of the United
States Supreme Court to be determinative of this issue. Varrelas v. Holder, 132
S.Ct. 1479 (2012). In Vartelas, the Court held that a new immigration law
restricting a lawful alien’s foreign travel based on a conviction could not be
applied retroactively to an alien who committed the offense before the law’s
effective date.

The Court distinguished case law involving a statute criminalizing
possession of a firearm by a person with a conviction. Those cases concluded
that the statute does not operate retroactively because the prohibited conduct—
possession—occurs after enactment. The Court explained that the relevant
inquiry is whether the disability rests solely on the conviction or on continuing
criminal activity. In doing so, the Court distinguished additional statutes as
follows:

The dissent, see post, at 1495, notes two statutes
of the same genre: laws prohibiting persons convicted
of a sex crime against a victim under 16 years of age
from working in jobs involving frequent contact with
minors, and laws prohibiting a person “who has been
adjudicated as a mental defective or who has been
committed to a mental institution” from possessing
guns, 18 U.S.C. § 922(g)(4). The dissent is correct that
these statutes do not operate retroactively. Rather,
they address dangers that arise postenactment: sex
offenders with a history of child molestation working
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in close proximity to children, and mentally unstable
persons purchasing guns.

Id. at 1489 n. 7 (emphasis added).

The Legislature has stated its intent regarding the ephedrine and
pseudoephedrine laws as follows: ‘

(a) The Legislature finds the following:

(I) The danger of methamphetamine
manufacture to the public and especially to law
enforcement involved in the investigation and
clean-up of clandestine methamphetamine
laboratories is of paramount concern.

(2) Ephedrine or pseudoephedrine, their
salts or optical isomers, or salts of optical
isomers are the essential ingredient in the
manufacture of methamphetamine.

(b) It is the intent of the Legislature to prevent
and criminally sanction the practice of smurfing.
Smurfing is the common name for the act of a person
within the state or from other states, acting alone or in
concert, at the direction or behest of another to
circumvent the provisions of state law by purchasing
multiple quantities of pseudoephedrine and ephedrine
compounds for the intent of combining or using such
quantities for the purposes of manufacturing or
attempting to manufacture methamphetamine.

ALA. CODE § 20-2-190.1 (Supp. 2012).

Like sex offender and gun laws, the electronic drug offender tracking
system statute addresses a danger that arises postenactment: drug offenders
purchasing the ingredients to make methamphetamine. Consistent with
Vartelas. the statute has no retroactive effect, so the tracking system applies to
drug convictions that predate the effective date of Act 2012-237.
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CONCLUSION

The electronic drug offender tracking system applies to drug convictions
that predate the effective date of Act 2012-237.

[ hope this opinion answers your question. If this Office can be of further
assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General
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BRENDA F. SMITH
Chief, Opinions Division
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