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To avoid violating section 22 of the
Constitution of Alabama, the county
commission must award a contract to
provide inmate telephone service in the
Morgan County Jail pursuant to
competitive bidding.

The plan proposed by the Morgan County
Commission to utilize a “request for
proposal” and to negotiate with responding
vendors, in lieu of an invitation to bid,
does not comply with the Competitive Bid
Law.

Dear Mr. Shinn:

This opinion of the Attorney General is issued in response to your request
on behalf of the Morgan County Commission.

QUESTION 1

Is Morgan County required to competitively bid
an inmate telephone system for the Morgan County
Jail?

FACTS AND ANALYSIS

According to your request, the Morgan County Commission
(“Commission™) is in need of a vendor to provide an inmate telephone system
for the Morgan County Jail. The Commission seeks to publish a request for
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proposal (“RFP”), as opposed to an invitation to bid, soliciting offers from
vendors desiring to provide the service. The RFP will recite various minimum
system requirements mandatory for award of the contract. The RFP will also
solicit offers of additional inducements the vendor may wish to offer. It is
contemplated that the county may negotiate among responsible vendors who
reply to the RFP.

As referenced in your request, in 2001 the Morgan County Commission
requested an opinion from this Office on a similar issue. In that opinion, this
Office determined that, even though no county funds were to be expended, to
avoid violating section 22 of the Alabama Constitution, inmate telephone
services for the county jail must be competitively bid pursuant to section 41-16-
50 of the Code of Alabama with companies competing on how much commission
would be paid to the county and any other terms the county determined relevant.

Opinion to Honorable William E. Shinn, Jr., Morgan County Attorney, dated
August 23, 2000, A.G. No. 2000-219, citing Kennedy v. City of Prichard, 484
So. 2d 432 (Ala. 1986).

Although various provisions of the Competitive Bid Law have been
amended since Shinn, the relevant portions remain in full force and effect.
Moreover, Kennedy has not been modified or reversed. Accordingly, the
Morgan County Commission is required to competitively bid the contract for the
inmate telephone system for the Morgan County Jail.

CONCLUSION

To avoid violating section 22 of the Constitution of Alabama, the county
commission must award the contract to provide inmate telephone service in the
Morgan County Jail pursuant to competitive bidding.

QUESTION 2

Does a proposal by the Morgan County
Commission to utilize a “request for proposal” and to
negotiate with responding vendors, in lieu of an
invitation to bid, comply with the competitive bidding
requirements set forth in sections 41-16-50 through 41-
16-63 of the Code of Alabama?

- FACTS AND ANALYSIS

A request for proposal may be understood to be an invitation to bid. /Int’/
Telecomms. Sys. v. State, 359 So. 2d 364, 365 (Ala. 1978). More often,
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however, a request for proposal is used in the context of contracting services
exempt from competitive bidding requirements. See, e.g., ALA. CODE § 41-16-
72 (Supp. 2012) (procurement of professional services). As discussed above,
inmate telephone service for the Morgan County Jail is required to be
competitively bid pursuant to sections 41-16-50 to 41-16-63 of the Code. Shinn
at 1.

Section 41-16-50(a) of the Code states as follows:

With the exception of contracts for public works
whose competitive bidding requirements are governed
exclusively by Title 39, all expenditure of funds of
whatever nature for labor, services, work, or for the
purchase of materials, equipment, supplies, or other

personal property involving fifteen thousand dollars
($15,000) or more. and the lease of materials,
equipment, supplies, or other personal property where
the lessee is, or becomes legally and contractually.
bound under the terms of the lease, to pay a total
amount of fifteen thousand dollars ($15,000) or more,
made by or on behalf of any state trade school. state
junior college, state college, or university under the
supervision and control of the State Board of
Education, the district boards of education of
independent school districts, the county commissions,
the governing bodies of the municipalities of the state,
and the governing boards of instrumentalities of
counties and municipalities, including waterworks
boards, sewer boards, gas boards, and other like utility
boards and commissions, except as hereinafter
provided, shall be made under contractual agreement
entered into by free and open competitive bidding, on
sealed bids, to the lowest responsible bidder. Prior to
advertising for bids for an item of personal property,
where a county, a municipality. or an instrumentality
thereof 1is the awarding authority, the awarding
authority may establish a local preference zone
consisting of either the legal boundaries or jurisdiction
of the awarding authority, or the boundaries of the
county in which the awarding authority is located, or
the boundaries of the Core Based Statistical Area
(CBSA) in which the awarding authority is located. If
no such action is taken by the awarding authority, the
boundaries of the local preference zone shall be
deemed to be the same as the legal boundaries or
jurisdiction of the awarding authority. In the event a
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bid is received for an item of personal property to be
purchased or contracted for from a person, firm, or
corporation deemed to be a responsible bidder, having a
place of business within the local preference zone
where the county, a municipality, or an instrumentality
thereof is the awarding authority, and the bid is no
more than three percent greater than the bid of the
lowest responsible bidder, the awarding authority may
award the contract to the resident responsible bidder.
In the event only one bidder responds to the invitation
to bid, the awarding authority may reject the bid and
negotiate the purchase or contract, providing the
negotiated price is lower than the bid price.

ALA. CODE § 41-16-50(a) (Supp. 2012).

Under the established rules of statutory construction, words used in a
statute must be given their natural, plain, ordinary, and commonly understood
meaning, and where plain language is used, a court is bound to interpret that
language to mean exactly what it says. Ex parte Cove Properties, Inc., 796 So.
2d 331, 333-34 (Ala. 2000); Ex parte T.B., 698 So. 2d 127, 130 (Ala. 1997);
State Dep’t of Transp. v. McLelland, 639 So. 2d 1370, 1371 (Ala. 1994); IMED
Corp. v. Sys. Eng’g Assoc. Corp., 602 So. 2d 344, 346 (Ala. 1992); Tuscaloosa
County Comm’n v. Deputy Sheriffs’ Ass’'n of Tuscaloosa County, 589 So. 2d 687,
689 (Ala. 1991); Coastal States Gas Transmission Co. v. Ala. Pub. Serv.
Comm’n, 524 So. 2d 357, 360 (Ala. 1988); Opinion to Honorable Ned W.
McHenry, Department of Public Safety, dated October 7, 1992, A.G. No. 93-
00018 at 4.

Accordingly, an expenditure required to be competitively bid must be
awarded to the lowest responsible bidder. “State law requires that a county
accept the lowest responsible bid that complies with the specifications set forth
in the requests for bids.” Shinn at 2. The provisions of the statute only permit
negotiation “[i]n the event that only one bidder responds to the invitation to
bid.” ALA. CODE § 41-16-50(a) (Supp. 2012).

Should only one vendor submit a bid, the Commission could avail itself of
its right to negotiate with the single bidder for terms more favorable to the
Commission than those appearing in the original bid submission. Ericsson GE
Mobile Commc’'ns, Inc. v. Motorola Commc’ns & Electronics, Inc., 657 So. 2d
857, 866 note 5 (Ala. 1995). Otherwise, negotiating with potential vendors out
of compliance with the Competitive Bid Law would render the resulting contract
voidable. ALA. CODE § 41-16-61 (Supp. 2012); Maintenance, Inc. v. Houston
County, Alabama, 438 So. 2d 741 (Ala. 1983).
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CONCLUSION

The plan proposed by the Morgan County Commission to utilize a
“request for proposal” and to negotiate with responding vendors, in lieu of an
invitation to bid, does not comply with the Competitive Bid Law.

I hope this opinion answers your questions. If this Office can be of
further assistance, please contact Ben Baxley of my staff.

Sincerely,

LUTHER STRANGE
Attorney General

By
BRENDA F. SMITH

Chief, Opinions Division
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