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A personal representative may not make a
distribution to an assignee of less than the
entire interest of the distributee in the
estate.

Dear Judge McKinney:

This opinion of the Attorney General is issued in response to your
request.

UESTION

Should a personal representative pay the
company to which a distributee has assigned a portion
of the distributee’s interest in the estate or pay the
distributee directly?

FACTS AND ANALYSIS

Your request states as follows:

A personal representative wants to do a partial
distribution to the heirs in an intestate estate.

One of the heirs has executed an assignment,
sale, and transfer of a portion of their interest in the
estate to a company for a prorated amount. In the
agreement, it states that the heir “authorizes and
instructs the personal representative of the estate and
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their attorneys to pay and deliver said amount to the
company prior to making any distribution from this
Estate to the heir.”

The leading case on assignments of distributive shares is Graham v.
Abercrombie, 8 Ala. 552, 5 (1845). In Graham, the Alabama Supreme Court
considered an action by the personal representatives of a deceased distributee
who had assigned his interest to a third party. The representatives sought to
block payment of the distributive share to the distributee and have the share
paid instead to the assignee.

In reaching its conclusion, the Court considered the following duty of the
personal representative in filing a settlement of the estate with the probate
judge:

He must, at the same time, file a statement, on
oath, of the names of the heirs and legatees of such
estate, specifying particularly which are under the age
of 19 years; and, if any of them are persons of unsound
mind, it must be stated; but if the names, ages or
condition of such heirs or legatees are unknown and
they reside out of the state, they may be made parties
as unknown heirs or legatees.

ALA. CODE § 43-2-502 (1991) (emphasis added).

The Court acknowledged that the omission of assignees from this
language appears to limit the authority of the personal representative to
distribute the estate to distributees, but rejected that reading, holding that the
interest of a distributee in an unsettled estate is subject to assignment. If an
assignment is made, it divests the interest of the distributee so that no
proceeding can be had by the distributee’s representative against the
administrator. The distributee’s assignee is invested with all the distributee’s
rights, and they may be asserted by the assignee in the assignee’s own name.

The Court subsequently clarified its holding in Graham as stating “that
the assignee of an integral share of an estate is entitled, on the final settlement
of the administrator . . . , to a decree in his own name for the distributive share
assigned to him.” Simmons v. Knight, 35 Ala. 105 (1859). The Court has stated
even more succinctly that Graham “require[s] us to recognize . . . the right of
the assignee to distribution in his own name.” Smith v. Hall, 20 Ala. 777
(1852).
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Although a personal representative is generally required to pay an heir’s
share to the assignee to whom the heir assigned the share, a different rule
applies in the case of a partial assignment. In Smith, the Court declined to
extend the Graham line of cases to that instance, reasoning as follows:

[W]e do not understand that any of the decisions have
gone to the length of holding, . . . that a distributive
share might, by assignment, be split into different
portions, and each one having an interest be allowed to
proceed in his own name in the Probate Court, for his
portion. . . . [T]o hold that a devise of land may be cut
up into different parts, and the holder of each be
entitled to stand in the place of the devisee, as to all of
his remedies in the Probate Court, would, in my
opinion, not only be extending the operation of the
statute beyond the intention of the legislature, but the
means of introducing into that court, complexities and
difficulties, which its powers are wholly inadequate to
meet.

Smith, 20 Ala. 777 at 782-83.

CONCLUSION

A personal representative may not make a distribution to an assignee of
less than the entire interest of the distributee in the estate.

I hope this opinion answers your question. If this Office can be of further
assistance, please contact Ward Beeson of my staff.

Sincerely,

LUTHER STRANGE
Attorney General
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Chief, Opinions Division
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