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Water Rights — Prescriptive Period

Prescriptive period for obtaining water
rights in Alabama is ten years.

Dear Mr. Byard:

This opinion of the Attorney General is issued in response to your
request.

UESTION

Is the prescriptive period for obtaining water
rights in Alabama ten years?

FACTS AND ANALYSIS

Section 21(e) of the Alabama Water Resources Act, codified in section 9-
10B-20(e) of the Code of Alabama, provides the following:

The Office of Water Resources shall issue a
certificate of use to any person required to submit a
declaration of beneficial use upon the submission of a
declaration of beneficial use. The declaration of
beneficial use shall contain all information required to
be submitted under regulations promulgated by the
commission and shall establish that the proposed
diversion, withdrawal, or consumption of such water
shall not interfere with any presently known existing
legal use of such water and is consistent with the



Honorable Jim Byard, Jr.
Page 2

objectives of this chapter. Each certificate of use shall
contain the following statement: “THE ISSUANCE OF
THIS CERTIFICATE OF USE SHALL NOT CONFER
OR MODIFY ANY PERMANENT INTERESTS OR
RIGHTS IN THE HOLDER THEREOF TO THE
CONTINUED USE OF THE WATERS OF THE STATE
OF ALABAMA.”

ALA. CODE § 9-10B-20(e) (2001).

Rule 305-7-10-.02(2)(b) of the Alabama Administrative Code for the
Office of Water Resources requires that each person submitting a declaration of
beneficial use certify the following:

[T]he diversion is consistent with the objectives of the
Act. Consistency with objectives of the Act shall be
interpreted as meaning that the applicant must establish
and declare that the use of water is:

1. a lawful, reasonable and beneficial use of
water;

2. consistent with the public interest;

3. does not interfere with any legal use of
water existing at the time of the application, and

4. complies with the provisions of the Act and
these Rules.

ALA. ADMIN. CODE r. 305-7-10-.02(2)(b) (2012). Your question assumes that, as
part of a declaration of beneficial use, an applicant has asserted that his or her
“lawful” use of water is based upon a prescriptive right to that water.

Under common-law riparian doctrine, a riparian owner may use water
from the riparian body of water on his or her land, but may not engage in uses
that unreasonably impair other riparian owners. Joseph L. Sax, LEGAL CONTROL
OF WATER RESOURCES 32-33 (4th ed. 2006).

Non-riparians in Alabama, on the other hand, are unable to obtain
consumptive rights to non-navigable watercourses and are unlikely to be able to
obtain them on navigable watercourses. Opinion to Dr. Walter B. Stevenson,
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Jr., Chief, Alabama Office of Water Resources, dated August 31, 2000, A.G. No.
2000-226. Despite common-law riparian doctrine, it is clear that a non-riparian
in Alabama can obtain water rights by prescription. Ulbricht v. Eufaula Water
Co., 86 Ala. 587 (1889); Stein v. Burden, 24 Ala. 130 (1854).

Alabama law recognizes that for non-riparians to obtain water rights by
prescription that use' must be continuous and exist for a sufficient period
without objection. Alabama Consol. Coal & Iron Co. v. Turner, 145 Ala. 639,
39 So. 603 (1905); Stein, 24 Ala. at 148.

Early Alabama cases decided that the prescriptive period for obtaining
water rights in Alabama was twenty years. The early courts reached this
conclusion by analogizing the prescriptive period for obtaining water rights to
the statutory period for adverse possession of land at the time-twenty years.

Stein v. Burden, 24 Ala. 130 (1854); see also, Lewis v. Stein, 16 Ala. 214
(1849).

The statutory period for adverse possession of land was reduced in 1843
to ten years, and many of the subsequent prescriptive water rights cases
followed the ten-year adverse-possession-of-land statute by analogy. Wright &
Rice v. Moore, 38 Ala. 593 (1863), citing the 1843 amendment of Alabama’s
adverse possession statute and applying a ten-year period); see also, Nininger v.
Norwood, 72 Ala. 277 (1882); Polly v. McCall, 37 Ala. 20 (1860), but see,
Ulbricht v. Eufaula Water Co., 86 Ala. 587 (1889), stating, without analysis,
that the time period for a municipality diverting water to obtain a prescriptive
right to that water was twenty years.

In 1893, Alabama adopted a two-prong approach to the time periods for
adverse possession and prescriptive rights (ten years for adverse possession and
twenty years for prescriptive rights). The Alabama courts have not clearly
categorized property rights in water since the 1893 two-prong statutory
approach was enacted. ALA. CODE 1897, Ch. 89 § 541, added by Act of
February 11, 1893, 478; see also Stearnes v. Woodall, 218 Ala. 128, 117 So. 643
(1928).

Despite early cases analogizing prescriptive rights to statutory periods for
adverse possession of land, other cases describe unauthorized diversions of

' The rights obtained by the non-riparian would be limited to the extent

of the non-riparian’s use of the water during the full prescriptive period. Any
increases in use for less than the prescriptive period would not be covered. See
Wright & Rice v. Moore, 38 Ala. 593 (1863).
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water from watercourses as private nuisances. These cases hold that the ten-
year period for obtaining the right to continue a private nuisance by prescription
applies to diversions of water. Stouts Mountain Coal & Coke Co. v. Ballard,
195 Ala. 283, 70 So. 172 (1915).

A review of the pertinent Alabama cases indicates that the Alabama courts
have applied the twenty-year period to cases involving interferences to the
complainants’ lands® (flooding, drainage easements, etc.) or to situations where
water diversions have exceeded twenty years® (rendering the choice between the
ten- or twenty-year period meaningless). In cases where a water diversion has
continued for fewer than twenty years (where the choice between the ten- or
twenty-year prescriptive period is meaningful), the courts have applied the ten-
year period that applies to prescriptive private nuisances.

CONCLUSION

Based upon the foregoing, it is the conclusion of this Office that the
prescriptive period for obtaining rights to water in Alabama is ten years.

? For example, the more recent case of City of Mountain Brook v. Beatty,
292 Ala. 398 (1974) concluded that the prescriptive period was twenty years.
Beatty, however, involved a drainage easement on land, and the Supreme Court
explicitly stated it was not addressing the “general water law of Alabama”
because the parties had not briefed the issue.

> In 1977, this Office issued an opinion that referred to a twenty-year
prescriptive period for water rights, but the use in question had been continuous
and unquestioned since 1891. Opinion to Jack E. Ravan, United States
Environmental Protection Agency, dated August 9, 1977. Also, that opinion
cites Stein v. Burden, 24 Ala. 130 (1854) for the twenty-year prescriptive
period, although that case was decided based upon the 1802 twenty-year adverse
possession statute for land and is thus not helpful in determining whether the
ten- or twenty-year period applies under existing law.

4 E.g., Stouts Mountain Coal & Coke Co. v. Ballard, 195 Ala. 283, 70 So.
172 (1915) (“[1]f a party suffering injury from a nuisance . .. sits supinely by
and permits another to use his water or divert or pollute same without taking
action for ten consecutive years, he is precluded from recovering damages
growing out of the creation or maintenance of what is termed a private
nuisance. . . .”); Alabama Consol. Coal Co. & Turner, 145 Ala. 639 (1905)
(“Diversion of the water of the stream ... is a continuing nuisance”); c¢f. Beam
v. Birmingham Slag Co., 243 Ala. 313 (1942) (suit for air pollution nuisance
affecting water usage barred by prescription after ten years).
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I hope this opinion answers your question. If this Office can be of further
assistance, please contact me.

Sincerely,

LUTHER STRANGE
Attorney General
By:

BRENDA F. SMITH
Chief, Opinions Division
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