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Honorable Kimbrough L. Ballard
Dallas County Probate Judge
Post Office Box 987

Selma, Alabama 36702-0987

Mortgage Tax - Recordation Tax -
Corporations — Exemptions

Whether a mortgage between the Alabama
Farmers Cooperative, Inc., an Alabama
Agricultural Cooperative Association, and
a nonexempt party is exempt from
mortgage tax depends on whether the
Alabama Farmers Cooperative, Inc., is a
mortgagor or mortgagee and if an annual
fee has been paid.

Whether the fees in connection with a
filing of a mortgage between the Alabama
Farmers Cooperative, Inc., an Alabama
Agricultural Cooperative Association, and
a nonexempt party is exempt depends on
whether the Alabama Farmers Cooperative,
Inc., is a mortgagor or mortgagee and if an
annual fee has been paid.

Dear Judge Ballard:

This opinion of the Attorney General is issued in response to your
request.

QUESTIONS

(1) Can the Dallas County Probate Judge’s Office
impose mortgage tax on the recordation of a mortgage
presented by the Alabama Farmers Cooperative, Inc.?

(2) Can the Dallas County Probate Judge’s Office
impose recording fees in connection with the filing of
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mortgages or other like instruments on the Alabama
Farmers Cooperative, Inc.?

FACTS AND ANALYSIS

These questions arise out of a mortgage presented for recordation to the
Judge of Probate of Dallas County made by the Alabama Farmers Cooperative,
Inc., in favor of Servisfirst, an Alabama banking corporation. After receipt of
the mortgage, the Dallas County Probate Judge submitted a request to this
Office to answer the questions indicated above. The Alabama Farmers
Cooperative, Inc., an Alabama Cooperative Association, is properly organized
under article 4 of chapter 10 of title 2 of the Code of Alabama.

Section 2-10-105 of the Code of Alabama provides the following:

Any corporation or association organized under
this article shall pay to the state the annual permit fee
of $10.00 now required by law and shall pay all ad
valorem taxes on its real and personal property; except,
that all cotton and all other agricultural products which
have been raised or produced in the State of Alabama,
title to which may be held by such corporation or
association in its own right or for the use and benefit of
its members, and all goods and articles purchased or
acquired by such corporation, whether in or out of the
state, for its own use or for the use and benefit of its
members for strictly agricultural or farm purposes in
this state, shall, so long as held by such corporation or
association, be exempt from taxation, nor shall such
corporation be liable for any other license or privilege
fee or tax for the purpose of engaging in or
transacting business or otherwise in this state.

ALA. CODE § 2-10-105 (1999) (emphasis added).

In regards to taxation, “‘exemptions from taxation, whether statutory or
constitutional, are to be strictly construed against the exemption and in favor of
the right to tax, and that no person or property is to be exempted unless the
intention to exempt such person or property clearly appears in some statute or
constitutional provision.”” See Brundidge Milling Co. v. State, 45 Ala. App.
208, 228 So. 2d 475 (Civ. App. 1969), quoting State v. Bridges, 246 Ala. 486,
489, 21 So. 2d 316, 317 (1945).
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It is well settled that, in construing a statute, courts are under a duty to
ascertain and give effect to the legislative intent as expressed by the words of
the statute. Ex parte Kimberly-Clark Corp., 503 So. 2d 304 (Ala. 1987). In Ex
parte Holladay, 466 So. 2d 956, 960 (Ala. 1985), the Supreme Court held that a
court called upon to construe a statute has the duty to ascertain and effectuate
the legislative intent expressed in the statute, which may be gleaned from the
language used, the reason and necessity for the act, and the purpose sought to be
accomplished in enacting the statute. See also, McGuire Oil Co. v. Mapco. Inc.,
612 So. 2d 417 (Ala. 1992).

This Office, in an earlier opinion, has stated the following:

[A] corporation organized under Article 4 is not subject
to a privilege tax if such corporation has paid the
annual permit fee of $10.00 required to be paid to the
State. Simply because an Article 4 corporation is a
party to a deed or mortgage would not automatically
cause the instrument to be exempt from taxation. If the
Article 4 corporation is the party presenting the
instrument for recording, such corporation would be
exempt from the payment of deed and/or mortgage
taxes. However, if an Article 4 corporation should give
a mortgage to a nonexempt entity, then that entity
would be required to pay any privilege tax due, as the
recordation of the instrument by the nonexempt entity
would not be considered a recording by the Article 4
corporation to a nonexempt corporation, the latter
would be seeking to protect its own interest, and the
exemption from taxation would not apply.

Opinion to Honorable George R. Reynolds, Jefferson County Judge of Probate,
dated January 7, 1991, A.G. No. 91-00132, at 3.

With regard to Questions 1 and 2, whether the Dallas County Judge of
Probate is prohibited from imposing mortgage tax and fees in connection with
the filing of a mortgage on the Alabama Farmers Cooperative, Inc., depends on
certain requirements. It should be determined whether the Alabama Farmers
Cooperative, Inc., has paid the annual permit fee to the state required under
section 2-10-105 of the Code, and it should also be determined whether the
Alabama Farmers Cooperative, Inc., is the mortgagor or mortgagee.

As previously reasoned by this Office, if the permit fee has been paid and
the party presenting the mortgage for recordation is the mortgagee, then the
party is presenting the mortgage to protect its interest. Consequently, the party
is exempt from recordation tax and the fees if it is a tax-exempt entity. If the
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party presenting the mortgage is the mortgagor, then the recordation is not
exempt from tax and fees because the recordation would not be considered a
recording by the exempt entity. Furthermore, the nonexempt entity should be
taxed and required to pay the fees.

Presumably, the Alabama Farmers Cooperative, Inc., has paid the annual
permit fee. The Alabama Farmers Cooperative, Inc., however, is the mortgagor,
and the Servisfirst Bank is the mortgagee. Thus, the mortgage at issue is not
exempt from recordation tax because the Alabama Farmers Corporation, Inc.,
which is the exempt entity, is giving a mortgage to the Servisfirst Bank, a
nonexempt entity. As a result, the recordation of the mortgage at issue is not
exempt from tax because the nonexempt entity is seeking to protect its interest,
and the recordation is not considered a recording by an exempt entity.
Accordingly, Servisfirst Bank should be taxed and required to pay the fees in
connection with the recordation of the mortgage.

CONCLUSION

Based on the foregoing, the mortgage at issue in this matter and the fees
in connection with the filing of the mortgage are not exempt. Additionally,
Servisfirst Bank is responsible for mortgage tax and the fees in connection with
the filing of the mortgage.

I hope this opinion answers your questions. If this Office can be of
further assistance, please contact William Young, Legal Division, Department of
Revenue.

Sincerely,

LUTHER STRANGE
Attorney General
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BRENDA F. SMITH
Chief, Opinions Division
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