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Alabama Trust Fund — Oil and Gas -
Capital Payment — Funds

Payments under the Department of
Conservation and Natural Resources
Natural Gas Storage Lease No. 1 are not
considered “oil and gas capital payments”
under section 219.02 of the Constitution of
Alabama.

Dear Commissioner Lawley:

This opinion of the Attorney General is issued in response to your
request.

QUESTION

Are rental payments under the Department of
Conservation and Natural Resources Natural Gas
Storage Lease No. 1 considered “oil and gas capital
payments” under section 219.02 of the Constitution of
Alabama?

FACTS AND ANALYSIS

Your letter of request explains that the Department of Conservation and
Natural Resources (“DCNR”) has entered into Natural Gas Storage Lease No. 1
with MoBay Storage Hub, LLC (“Mobay”). You included a copy of the executed
lease for our review with your request. This lease allows Mobay to store natural
gas in certain depleted reservoirs beneath state-owned submerged lands in
Mobile County. Pursuant to this lease, DCNR has received payment, in advance,
of five times the first annual fee specified in paragraph 6(a)(1) to be credited to
subsequently accruing annual fees. Your request asks whether these funds and
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the subsequently accruing annual fees are to be considered “oil and gas capital
payments” under section 219.02 to the Constitution of Alabama.

Section 219.02 of article XI of the Constitution of Alabama created an
irrevocable, permanent trust fund known as the “Alabama Trust Fund.” Section
4(b) provides for allocating income to the trust fund, stating as follows:

(b) The trust capital shall be augmented by
(i) such other moneys or assets as the legislature may
by law appropriate and transfer to the trust fund as a
permanent part thereof; (i1) such other moneys or assets
as may be contributed to the trust fund from any
source; and (iii) all proceeds of any o0il and gas capital
payments as defined in this amendment subsequent to
August 14, 1984. . . .

ALA. CONST. art. XI; § 219.02, sect. 4(b) (amend. 450) (emphasis added).
According to this section, all funds determined to be “proceeds of any oil and
gas capital payments” are to be deposited into the Alabama Trust Fund. Id.
“0Oil and gas capital payment” is defined in section 219.02 as follows:

“OIL AND GAS CAPITAL PAYMENT” means any pay-
ment (including any royalty payment) received after
August 1, 1984, by the state or any agency or instru-

- mentality thereof as all or part of the consideration
for the sale, leasing or other disposition by the state or
any agency or instrumentality thereof of any right to
explore and drill for or to produce oil, gas or other
hydrocarbon minerals in any area on the water side of
the high water mark of Mobile Bay or in any other off-
shore area and shall include any revenue by the state
from federal oil and gas leases off the coast of Ala-
bama. Any royalty or other payment, with the excep-
tion of any taxes heretofore or hereafter levied that is
based upon or determined with respect to, the produc-
tion of oil, gas or other hydrocarbon minerals and
that is paid to the state or any agency or instrumen-
tality thereof regardless of the time of such payment
shall be considered an oil and gas capital payment.

ALA. CONST. art. XI, § 219.02, sect. 2 (amend. 450) (emphasis added). This
section states that any “royalty” or other payment based upon the production of
oil or gas shall be considered an “oil and gas capital payment.” Id. Such pay-
ments are considered trust fund income and are to be deposited into the Alabama
Trust Fund. ALA. CONST. art. XI, § 219.02, sect. 4(b) (amend. 450).
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In paragraph 1(k), the Natural Gas Storage Lease No. 1 defines “Native
Gas” as “gas within the Gas Storage Formation that has not been produced and
for which production royalties have not been paid.” State of Alabama Depart-
ment of Conservation and Natural Resources, Natural Gas Storage Lease No. 1
(Jan. 30, 2008). Further, paragraph 1(1) defines “Non-Native Gas” as “gas that
has been previously produced and for which production royalties have been
paid.” Id. Paragraph 6 governs “Rental Payments” and provides for a base
annual rental and a monthly fee based upon the volume of “Non-Native Gas”
injected into the storage formation. Significantly, paragraph 9 prohibits the
withdrawal of “Native Gas” from the storage formation except pursuant to a
separate oil and gas lease.

Consequently, no payments under Natural Gas Storage Lease No. 1 are in
“consideration for . . . any right to explore[,] . . . drill . . . or produce oil, gas or
other hydrocarbon minerals” nor are they “based upon or determined with
respect to, the production of oil, gas or other hydrocarbon minerals.” ALA.
CONST. art. XI, § 219.02 (amend. 450). Therefore, such payments are not con-
sidered “oil and gas capital payments” under section 219.02 to the Constitution
of Alabama.

CONCLUSION

Rental payments under the Department of Conservation and Natural
Resources Natural Gas Storage Lease No. 1 are not considered “oil and gas cap-
ital payments” under section 219.02 of the Constitution of Alabama.

I hope this opinion answers your question. If this Office can be of further
assistance, please let me know.

Sincerely,

TROY KING
Attorney General

By:
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BRENDA F. SMITH

Chief, Opinions Division

TK/WG/NB
943794/141089



