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Honorable Gary C. Sherrer

Attorney, Houston County Commission

Farmer, Farmer, Malone & 

    Sherrer, P.A.

Post Office Drawer 668

Dothan, Alabama  36302

Private Property – County Commissions

The Houston County Commission can​not remove a culvert/drainage ditch located on private property where the county has no liability for its installa​tion, and its removal would be of no benefit to the county.

The Houston County Commission can​not replace the culvert in question.

Dear Mr. Sherrer:


This opinion of the Attorney General is issued in response to your request on behalf of the Houston County Commission.

QUESTION 1


Even though the original culvert/drainage ditch improvement (that is allegedly causing the flooding of private property) constructed by the county, on private property, provided and pro​vides no benefit to the county or the adjoining county roads, can the county remove said cul​vert/cross drain improvement which is located on private property to alleviate flooding and the cor​responding backing up of water onto the lots of several private property owners whose houses and lots adjoin the drainage ditch area?

FACTS AND ANALYSIS


Your request stated:


There is a drainage ditch several hundred feet off of Peach Farm Road that is a Houston County road.  The drainage ditch runs behind four (4) houses that front onto Peach Farm Road.  The ditch runs under and between two other county roads that are 1550 feet apart.  Report​edly, when there is heavy rainfall in the area, the ditch apparently floods and causes water to back up onto the property of the residents of the four (4) houses along Peach Farm Road.  The apparent cause of the flooding of the ditch and the backup of water is an undersized cross drain culvert/pipe with head walls located within the ditch.  The cross drain culvert/pipe and head wall improve​ments were constructed by the Houston County Road and Bridge Department sometime before 1987.  According to the county engineer, the cross drain/culvert pipe improvement does not provide any benefit to the county, and the water that is backed up by the culvert does not, in any way, threaten damage to any county road or right-of-way.  Likewise, the cleaning out or removing of the inadequate cross drain structure would not provide any benefit to the county.  The county does not have, nor has it had in the past, an easement over, through, or along said drainage ditch.


You informed this Office that, in the situation at hand, the statute of limitations has expired for action against the county on the incorrect installation of the drainage ditch, and there is no threatened litigation.  Under these facts, there is no legal basis for the Houston County Commis​sion to remove the culvert/drainage ditch.


Section 94 of the Constitution of Alabama, as amended, prohibits a county from giving money or a thing of value in aid of a private person, corporation, or association.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.  In the case at hand, the county previously constructed the drainage ditch on private property in violation of this section.  The county, therefore, cannot now lawfully remove the culvert/cross drain that is located on private property, as that would also be in violation of sec​tion 94, as amended.  In other words, the county cannot lawfully undo an unlawful action with another unlawful action.

CONCLUSION


The Houston County Commission cannot remove a culvert/drainage ditch located on private property where the county has no liability for its installation, and its removal would be of no benefit to the county.

QUESTION 2


If you find that the county can lawfully remove the culvert/cross drain improvement, then can the county also replace the existing culvert with a larger culvert structure with head walls?  The private landowner is insisting that the county replace the cross drain structure with a larger culvert structure and head walls.  Keep in mind that the cost of doing so, according to the county engineer, would be in the $75,000.00 cost range.

FACTS, ANALYSIS, AND CONCLUSION


Because the first question is answered in the negative, it is not nec​essary to answer this question.  If the Houston County Commission cannot lawfully remove the culvert/drainage ditch from the private property in question, neither is it authorized to replace the culvert/ drainage ditch.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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