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September 13, 1999


Honorable Freddie C. Green

City Council, City of Greensboro

Post Office Box 101

Greensboro, Alabama  36744

Mayors – Police Officers– City Council - Hale County

An ordinance, properly adopted and advertised, is presumed to be valid until it is declared otherwise by a court of law.

Appointments, suspensions, and ter​minations of the chief of police and employees of the police department by the Mayor of Greensboro would be in violation of the city ordinance and would be void.

Questions of liability involve factual determinations, and are generally not answered by the Attorney General.

Dear Ms. Greene:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Greensboro.

QUESTIONS

1.
Said ordinance having been unani​mously approved by the Council at a regular meeting, and published in the newspaper, is it a valid ordinance?  This question is asked because our mayor refuses to recognize the ordinance, since he did not bring it before the council, and he did not vote on the ordinance.

2.
Assuming the ordinance is valid, would the action taken by the mayor, contrary to the ordinance, be valid?

3.
Assuming the action taken by the mayor, contrary to the ordinance, to be void, would the City of Greensboro or the mayor be responsible for the compensation of the police officers?

FACTS AND ANALYSIS


The ordinance in question reads:

AN ORDINANCE TO PROVIDE FOR THE APPOINTMENT OF A CHIEF OF POLICE AND ALL POLICE OFFICERS AND OTHER MAT​TERS RELATING TO THE POLICE DEPART​MENT.

BE IT ORDAINED BY THE MAYOR AND CITY COUNCIL OF THE CITY OF GREENSBORO AS FOLLOWS:

1.
The Chief of Police of the City of Greensboro, all police officers and all employees of the Police Department shall be selected, appointed and hired by a majority vote of the City Council.

2.
All suspensions, terminations or replacements of the Chief of Police, police offi​cers or other employees of the Police Department shall be made and governed by a majority vote of the City Council.

3.
The City Council shall establish a procedure for disciplinary action relating to the Chief of Police, other officers and employees, establishing initial steps to be taken and a chain of command for review of any disciplinary action with the ultimate and final decision resting with the Council.

4.
It is not the intent of this Ordinance and the Council is fully aware that it is the duty and authority of the Mayor to oversee the day to day activities of the Police Department, its offi​cers and employees subject to the power and authority set forth in Paragraphs 1 through 3 above.

5.
This Ordinance shall be effective in full force from and after the date of its passage.


Your request stated that this ordinance was adopted on June 22, 1999, and was advertised as required by law.


Municipal ordinances are presumed to be valid until they are declared invalid by a court of law.  Storer Cable Communications v. City of Montgomery, 806 F. Supp. 1518 (M.D. Ala. 1992); Hurvich v. City of Birmingham, 35 Ala. App. 341, 343, 46 So. 2d 577, 579 (1950).  The Attorney General, therefore, will not address your question regarding the validity of the ordinance presented here.


Regarding your remaining questions, the City of Greensboro has a population of approximately 3100 inhabitants.  In cities having a popula​tion of less than 6000, the city council is authorized to adopt an ordinance creating the office of chief of police and to prescribe his duties.  ALA. CODE §§ 11-43-4 and 11-43-5 (1989).


The city council is empowered to establish a police force and to organize the same under the chief of police.  ALA. CODE § 11-43-55 (1989).  If the city council has not, by a properly drafted ordinance, dele​gated the appointing authority to the mayor, it may provide that all appointments are to be made by the council.  Opinion of the Attorney General to Jay M. Ross, Attorney, City of Bayou La Batre, dated April 21, 1997, A.G. No. 97-00166.


Regarding discipline and termination of the chief of police or an employee, the mayor, as chief executive officer of a city, may impose dis​cipline or temporarily remove, pending a hearing, the chief of police or other officials or employees appointed by him, provided there are consti​tutional safeguards.  Opinion to Honorable Jerry D. Coleman, President, Fairfield City Council, dated September 29, 1986, A.G. No. 86-00378.  The city council, as the appointing authority, may remove the officer or employee after conducting a hearing and affording the employee with all constitutional safeguards.  Id. at 2.


Because the ordinance in question specifically provides for the appointments, suspensions and terminations, replacements of the chief of police and all employees of the police department to be made by the city council, any of these actions performed by the mayor would be contrary to the ordinance and would be void.


The issue of liability for action taken by a municipal official, such as the mayor, involves factual determinations.  The Attorney General issues opinions on questions of law and not of fact and, therefore, must refrain from determining the liability of a municipal official.  ALA. CODE § 36-15-1(1)a and b (Supp. 1998).

CONCLUSION


An ordinance properly adopted and advertised by the City of Greensboro is presumed to be valid until it is declared otherwise by a court of law.


Appointments, suspensions, and terminations of the chief of police and employees of the police department by the mayor would be in viola​tion of the ordinance and would be void.


The Attorney General generally does not answer questions of liability because such questions involve factual determinations, and the Attorney General answers questions of law.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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