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Honorable Michael A. Nix

District Judge, 37th Judicial Circuit

Lee County Justice Center

2311 Gateway Drive

Opelika, AL  36801-6847

Probation Services – Administrative Office of Courts – Court Costs – Rules of Judicial Administration

The Alabama Supreme Court has the authority to promulgate rules gov​erning the administration of all courts and rules gov​erning the practice and procedure in all courts.

The district court may collect court-ordered sums through the District Attorney’s Resti​tution Recovery Divi​sion or through a pri​vate entity by contract with the Administra​tive Director of Courts (ADC).

The Administrative Director of Courts has the authority to contract with pri​vate agen​cies to provide probation services to a dis​trict court.

Contracts for personal and profes​sional services entered into by the Administrative Director of Courts are not subject to review by the Contract Review Oversight Commit​tee if funds are not paid on a state warrant, unless the contract is with an attorney for legal services.

The district court and/or the ADC are ulti​mately responsible for court-ordered mon​ies that are misplaced, misappropriated, lost, or stolen.

Dear Judge Nix:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


May the Supreme Court promulgate a rule authorizing that probation services, including the col​lection of delinquent fines, court costs, and restitution, be provided by a private corporation or entity for defendants convicted of misde​meanor offenses in dis​trict court?

FACTS AND ANALYSIS


The Alabama Supreme Court’s authority to promulgate rules is set forth in section 6.11 of amendment No. 328 of the Constitution of Ala​bama as follows:


The supreme court shall make and promul​gate rules governing the administration of all courts and rules governing practice and proce​dure in all courts; provided, however, that such rules shall not abridge, enlarge or modify the substantive right of any party nor affect the jurisdiction of circuit and district courts or venue of actions therein. . . .  These rules may be changed by a general act of statewide applica​tion.

ALA. CONST. amend. 328, § 6.11.


Pursuant to this constitutional amendment, the Alabama Supreme Court has the authority, if it so chooses, to adopt a rule authorizing the Administrative Director of Courts (ADC) or district courts to contract with private corporations for probation services as long as the rule does not affect the substantive right of any party.  Further recognition of the Court’s authority to adopt rules governing criminal procedure is set forth in section 15-1-1 of the Code of Alabama, which states:


Any provisions of this title regulating pro​cedure shall apply only if the procedural subject matter is not governed by rules of practice and procedure adopted by the Supreme Court of Ala​bama.

ALA. CODE § 15-1-1 (1995).

CONCLUSION


The Alabama Supreme Court has the authority to promulgate rules gov​erning the administration of all courts and rules governing the practice and pro​cedure in all courts.

QUESTION 2


If the answer to Question 1 is in the affirmative and a District Attorney’s Restitution Recovery Unit currently exists, who is responsi​ble for collection of the delinquent fines, costs, and restitution?

FACTS AND ANALYSIS


A district attorney is allowed to establish, within his office, a spe​cial division designated the “restitution recovery division” for the collec​tion of court-ordered restitution to crime victims, victim compensation assessments, bail bond forfeitures, court costs, fines, and other court-ordered sums.  ALA. CODE §§ 12-17-225 to 12-17-225.9 (1995).  Section 12-17-225.8 provides:


The provisions of this division are supple​mental to any procedures for the enforcement and collection of any court-ordered sums or forfei​tures.  The provisions of this division are sup​plemental and shall not be con​strued to repeal any law not in direct conflict with this division.

ALA. CODE § 12-17-225.8 (1995).  Because the restitution recovery pro​visions are supplemental to any procedures for the enforcement and col​lection of court-ordered sums and forfeitures, any court rules or proce​dures providing for the collection and enforcement of these sums are valid and not in conflict with the restitution recovery division.  See Opinion to Honorable David Barber, District Attorney, Tenth Judicial Circuit, dated March 14, 1997, A. G. No. 97-00139.  Rule 38 of the Alabama Rules of Judicial Administration currently authorizes the Administrative Director of Courts to contract with collection agents for the collection of any assessments, costs, fees, fines, or forfeitures that are due to state, county, or municipal governments as a result of a court action.  A.R.J.A. R. 38.  This rule does not address the collection of court-ordered sums payable to crime victims; therefore, these sums would be collected by the restitution recovery division unless a new court rule provides otherwise.  


Since the district court is responsible for the enforcement of its orders and ultimately the collection of any court-ordered sums, the dis​trict court may collect those funds through the District Attorney’s Resti​tution Recovery Divi​sion or through a private entity by contract with the ADC.  

CONCLUSION


The district court may collect court-ordered sums through the Dis​trict Attorney’s Restitution Recovery Division or through a private entity by contract with the ADC.

QUESTION 3


Under existing law, may the Administra​tive Office of Courts enter into contracts with private corporations to provide probation serv​ices?

FACTS AND ANALYSIS


Rule 3(B) of the Rules of Judicial Administration provides:


The ADC shall have the authority to contract, with the approval of the chief justice, for addi​tional necessary court services with county com​missions, municipalities, private individuals, corporations or other entities to facilitate the orderly function of the state judicial system.

A.R.J.A. R. 3.  The term “court services” has been broadly construed by the ADC and includes probation services.  Therefore, Rule 3 gives the ADC the authority to contract with private agencies to provide probation services. 

CONCLUSION


The Administrative Director of Courts has the authority to contract with private agencies to provide probation services to a District Court.

QUESTION 4


If your answer to either question 1 or 3 is in the affirmative, and a contract for services authorizes the private entity to provide probation services for a fee and receive 30% of all court-ordered monies collected (which shall be deducted from the funds the entity col​lects and remits to the court), would the contract be required to be approved by the Contract Review Perma​nent Legislative Oversight Committee established by section 29-2-40 of the Code of Alabama?

FACTS AND ANALYSIS


The Contract Review Permanent Legislative Oversight Committee is established pursuant to the provisions of sections 29-2-40, et seq., of the Code of Alabama.  Section 29-2-41 states in pertinent part:


The committee shall have the responsibil​ity of reviewing contracts for personal or profes​sional serv​ices with private entities or individu​als to be paid out of appropriated funds, federal or state, on a state war​rant issued as recompense for those services.

ALA. CODE § 29-2-41 (1998) (emphasis added).  Specific exclusions are set forth in section 29-2-41.3 of the Code and include the following:

(1) Contracts for insurance;

(2) Contracts let by competitive bid;

(3) Contracts entered into by public corporations and authorities;

(4) Any contract the total amount of which does not exceed $1,500.00, said total to include both compen​sation and reimbursement of expenses.

ALA. CODE § 29-2-41.3 (1998).


If a contract between the ADC or AOC and a private entity provides that the private entity will be paid out of “appropriated funds on a state warrant,” the contract is subject to review by the Contract Review Over​sight Committee.  If the funds are not paid on a state warrant, but are deducted from the funds col​lected by the private entity before the funds are remitted to the court, the con​tract would not be subject to review by the Committee.  See Opinion to Honor​able Lynn Reeves, D.M.D., Presi​dent, Board of Dental Examiners of Alabama, dated May 28, 1996, A. G. No. 96-00223.


If the contract, however, is with an attorney for legal services, the con​tract must be reviewed by the Committee regardless of whether the funds are paid out of appropriated funds on a state warrant. ALA. CODE § 29-2-41.2(b) (1998).

CONCLUSION


Contracts for personal and professional services entered into by the Administrative Director of Courts are not subject to review by the Con​tract Review Oversight Committee if funds are not paid on a state war​rant, unless the contract is with an attorney for legal services.

QUESTION 5


If a private entity is authorized to collect court-ordered monies, would the clerk of court, judges, or the Administrative Director of Courts be responsible for monies that may be mis​placed, misappropriated, lost, or stolen?

FACTS, ANALYSIS, AND CONCLUSION


This Office has held that the district court clerk, when the district attor​ney is collecting court costs, fines, and fees, is not responsible for monies that are misplaced, misappropriated, lost, or stolen until the time the monies come into the custody of the clerk.  See Opinion to Honorable Alice A. Cornelson, District Court Clerk, dated December 6, 1996, A. G. No. 97-00047.  Because the district court is responsible for enforcing its own orders and may, in conjunction with the ADC, select the entity that will collect these court-ordered sums, the district court and/or the ADC are ultimately responsible for these funds.  See ALA. CODE §§ 12-12-4 and 12-12-10 (1995) and A.R.J.A. R. 38.  We can con​ceive of possible scenarios in which a district court and/or the ADC might be accused of being negligent in selecting and contracting with a private entity; how​ever, a more definitive answer to this question would depend upon the spe​cific facts and circumstances involved.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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