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SEE ALSO CITY OF PINSON V. UTILITIES BD. OF CITY OF ONEONTA, ___ SO. 2D ___, 2007 WL 2070349 (ALA. SUP. CT. JULY 20, 2007).  
Honorable Thomas B. Prickett, II

Attorney, Utilities Board of City of Oneonta

P. O. Box 1200

Oneonta, AL  35121-1200

Gross Receipts Tax – Municipal Ordinances – Utility Boards - Municipalities - Blount County

The Utilities Board of the City of Oneonta is required to pay a city license tax of three percent of the total revenue collected by the Utili​ties Board.

Dear Mr. Prickett:


This opinion of the Attorney General is issued in response to your request on behalf of the Utilities Board of the City of Oneonta.

QUESTION


Is the Utilities Board required to pay the City of Oneonta 3% of the Board’s gross receipts pursuant to Oneonta City Ordinance Ch. 13, Art. 6, §§ 13-111 through –115, or is the Utilities Board exempt from said payment by section 11‑50-322 of the Code of Alabama?

FACTS AND ANALYSIS


Your request states:


The Utilities Board of the City of Oneonta is a public corporation organized and existing pursuant to the provisions of Article 9, Chapter 50, Title 11, Code of Alabama 1975.  It was formed by the City of Oneonta, and its five mem​bers are appointed by the City Council of Oneonta.


The Utilities Board provides water, gas, and sewer services to customers both inside and outside the corporate limits of the City of Oneonta.  Its main office is inside the City of Oneonta.  The Utilities Board has, for some time, paid a tax to the City of Oneonta in the amount of 3% of its gross receipts from all sources.


The tax is levied pursuant to the following provision of the Oneonta City Code:


In addition to all other taxes imposed by law, the utilities board for the city shall pay a license tax to the city, such license tax shall be in the amount of three (3) percent of the total revenue received by the seller for water, sewer and natural gas services provided by the seller.

Oneonta City Code, § 13-112.


A municipality in this state is authorized to license any exhibition, trade business, vocation, occupation, or profession not prohibited by the Constitution or state law that may be carried on in the city.  ALA. CODE § 11-51-90 (1994).  The municipality may adopt ordinances and resolu​tions not inconsistent with the laws of this state.  ALA. CODE § 11‑45-1 (1989).


Section 11-50-322 states in pertinent part:


Each such [municipal] corporation shall also be exempt from all sales and use taxes and gross receipts taxes levied by the state and any political subdivision thereof with respect to the purchase, sale, use, or consumption of property; provided, however, that the provisions of this section shall not be construed to exempt any such corporation from the privilege or license tax levied by Section 40-21-82 or the excise tax lev​ied by Section 40-21-102; and provided, further, that any such sales, use, or gross receipts taxes that may have been paid to the state or any political subdivision thereof by a corporation that was formed or the certificate of incorpora​tion of which is amended under this article shall not be subject to refund.

ALA. CODE § 11-50-322 (Supp. 1998) (brackets added).


Section 11-50-322 is the codification of section 3 of Act No. 94‑711.  Section 2 of Act No. 94-711 states:


The purpose of the Legislature in hereby amending Section 11-50-322 is to clarify and implement the actual purpose and meaning of the Legislature when it provided exemptions from certain taxes in that section and to reflect the fact that in practice, public corporations formed under Article 9 of Chapter 50 of Title 11 of the Code of Alabama 1975, have not paid sales and use taxes and similar gross receipts taxes to the state and any political subdivisions thereof that may have levied such taxes, based upon the understanding that they were exempt therefrom.

1994 Ala. Acts No. 94-711, section 2, 1380.


This Office concluded that a separately incorporated water board of the City of Alabaster is not exempt from a business license fee on water works companies imposed by the city.  Opinion of the Attorney General to Honorable William R. Justice, Attorney, City of Alabaster, dated May 10, 1996, A.G. No. 96-00209.  Quoting from that opinion:

A license tax is an excise tax.  Town of Mulga v. Town of Maytown, 502 So.2d 731 (Ala. 1987).  An excise tax is a tax imposed on the per​formance of an act, the engag​ing in an occupa​tion, or the enjoyment of a privilege.  Black's Law Dictionary, 5th Edition.  A reading of § 11-50-322 does not reveal an exemption for an excise or license tax.

In Town of Mulga v. Town of Maytown, supra, it was concluded that a municipal corpo​ration engaged in the business of selling and distributing gas to customers residing in another municipality was not exempt under § 11‑50-322, and other statutory and constitutional provisions from an excise (license) tax imposed by the other municipality on businesses engaged in the manu​fac​ture or distribution of gas in its municipal limits.  Although this decision was rendered before the 1994 amend​ment of § 11-50-322, the Attorney General is of the opinion that it is still applicable here.

Section 91 of the Constitution of Alabama 1901 exempts from taxation the real and personal property of the state, counties, and municipali​ties.  However, this provision does not apply to property of a separately incorporated board, and to the imposition of an excise or privilege license tax.  Town of Hackleburg v. Northwest Alabama Gas District, 277 Ala. 355, 170 So.2d 792 (1964).
Id. at 3.


State law allows, but does not require, a city to impose a license tax on a utility corporation.  ALA. CODE § 11-51-90 (1994).  For this reason, a municipal ordinance that imposes a license tax on the city’s utilities board is not inconsistent with state law and is valid.

CONCLUSION


The Utilities Board of the City of Oneonta is required to pay a city license tax of three percent of the total revenue collected by the Utilities Board.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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