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Honorable Michael E. Box

Attorney, City of Chickasaw

P.O. Box 11307

Chickasaw, Alabama  36671

Gasoline Tax - Municipalities - Mobile County

The City of Chickasaw may not use proceeds from the four-cent gasoline tax to pay for the removal of trash and debris from public streets on a daily basis, nor may the City use the four-cent tax proceeds to pay for the operation and maintenance of light​ing along an interstate highway or public street.

Dear Mr. Box:


This opinion of the Attorney General is issued in response to your request on behalf of the City of Chickasaw.

QUESTIONS

(1)  May the City of Chickasaw use proceeds from the four-cent gasoline tax, authorized by section 40-17-220 of the Code of Alabama, to pay for removing trash and debris from the sur​face of public streets on a daily or routine basis?

(2)  May the City use proceeds from said four-cent gasoline tax to pay for the operation and maintenance of lighting along an interstate high​way and/or public street?

FACTS AND ANALYSIS


A four-cent tax on gasoline and motor fuels is levied for highway purposes by section 40-17-220 of the Code of Alabama.  ALA. CODE § 40-17-220 (1998).  Section 40-17-224 provides that the tax proceeds are to be used for resurfacing, restoration, and rehabilitation of highways.  It states in pertinent part:




(a) Within the meaning of this section the



following words and phrases shall have the fol-



lowing meaning:




(1) RESURFACING, RESTORATION,



AND REHABILITATION (RRR).  Work under-



taken primarily to preserve an existing facility.



Restoration and rehabilitation is considered to be



work required to return the existing pavement or



bridge deck (including shoulders) to a condition



of adequate structural support or to a condition



adequate for placement of an additional state of



construction (bridge deck protective system or



resurfacing).  Resurfacing consists of placement



of additional surface material over the existing,



restored, or rehabilitated roadway or bridge deck



to improve serviceability or to provide additional



strength.  RRR work may include changes to



geometric features, such as minor widening,



flattening curves, or improving sight distances.




                      ***




(b) It is the intent of the Legislature that 



the proceeds of the tax collected on motor fuel,



gasoline, and lubricating oil under the provisions



of this article shall be used in the following 



manner:




                      ***




(3) Where the use is by a municipality,



such use shall be for resurfacing, restoration, and 



rehabilitation of roads, bridges, and streets within



the municipality.  The use may also be for bridge 



replacement within the municipality.  Provided, 



however, from time to time, that when the use is by



a municipality such funds may also be used to 



construct new roads and streets within such 



municipality.  These funds shall not be commingled



with other funds of the municipality including any 



other gasoline tax revenues and shall be kept and 



disbursed by such municipality from a special fund



only for the purposes hereinabove provided.

ALA. CODE § 40-17-224(a)(1) and (b)(3) (1998).


Municipalities may use these tax proceeds only for the purposes set out in section 40-17-224.  In our recent opinion issued to the City of Chickasaw, this Office opined that the City may use proceeds from the tax to remove debris from public roads if the removal is part of the rehabili​tation or restoration of the road.  Opinion to Honorable Michael E. Box, Attorney for the City of Chickasaw, dated July 16, 1999, A.G. No. 99-00252.  The opinion relied on an earlier opinion which authorized funding the removal of debris resulting from a winter storm.  See Opinion to Hon​orable Pat Lindsey, State Senator, dated March 17, 1993, A.G. No. 93-00172.  It is the opinion of this Office that the daily or routine removal of debris is not considered part of the rehabilitation or restoration of the road.  Therefore, such removal may not be funded with proceeds from the four-cent gas tax.


In our recent opinion to the City of Chickasaw we also stated that proceeds of the tax may be used to pay for lighting “when such lighting is part of the construction of a road.”  Attorney General’s opinion to Honor​able Michael E. Box, Attorney for the City of Chickasaw, dated July 16, 1999, A.G. No. 99-00252.  This Office has opined that four-cent gasoline tax funds may not be used to mow grass in right-of-ways on county roads as a part of the routine maintenance of those roads.  See Opinion to Hon​orable Jack Floyd, Attorney for Etowah County, dated September 3, 1985, A.G. No. 85-00493.  Therefore, proceeds from the tax may be used for installation of a streetlight, but not for its operation and maintenance.

CONCLUSION


The City of Chickasaw may not use proceeds from the four-cent gasoline tax to pay for the removal of trash and debris from public streets on a daily basis, nor may the City use the four-cent tax proceeds to pay for the operation and maintenance of lighting along an interstate highway or public street.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jdw
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