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Honorable H. Mac Gipson

Alabama State Representative

810 South Memorial Drive

Prattville, Alabama  36067

Juvenile Probation Officers - Funds - Children First Trust Fund - Autauga County

The transfer of juvenile probation officers cannot occur until the state receives sufficient tobacco revenue to “substantially fund” the Children First Trust Fund.

The transfer must coincide with the commencement of a new fiscal year.  If the monies are received during the course of a fiscal year, the transfer will not occur until the beginning of the next fiscal year.

Dear Representative Gipson:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


With the passage of Act No. 99-353, Act No. 99-390, and the inclusion of specific appro​priate language in the Fiscal Year 1999-2000 General Fund budget, have the contingencies of Act No. 98-392 been met so that the transition of the juvenile probation officers to state service can begin on October 1, 1999?

FACTS AND ANALYSIS


Act No. 98-392 amended sections 12-15-1, 12-15-7, 44-1-2, 44-1-24, 44-1-27 and repealed section 44-1-26 of the Code of Alabama, subject to the satisfaction of certain contingencies specified in the act, and became law on April 27, 1998.  Section 18 of this act expressly provides, among other things, for the transfer of juvenile probation officers to the status of state employees.  Two of the contingencies contained in the act were the “enactment of House Bill 92 of the 1998 Regular Session into law and receipt by the state of funds to substantially fund House Bill 92 from any tobacco related litigation, settlement, assessment, or federal or state legislation.”  1998 Ala. Acts No. 98-392.  House Bill 92, which pro​vides substantial funding for the Children First Trust Fund from tobacco-related revenues, once received, was enacted during the 1998 Regular Session (Act No. 98-382, and is now codified in sections 41-15B-1 through 41-15B-4 of the Code of Alabama).  It was amended during the 1999 Regular Session (Act No. 99-390, which became effective on June 9, 1999). 


Act No. 98-392 provides: “If these contingencies are met, this act shall become effective July 1, 1998.” 1998 Ala. Acts No. 98-392.  Whether Act No. 98-392 is effective, therefore, turns on whether the state has received the funds necessary to “substantially fund” Act No. 98-392 from tobacco-related revenue.  As of this date, no such monies have been received by the State.  Because the monies have not been received, the contingency has not been met, and the act did not become effective on July 1, 1998.  In an opinion to Honorable James Dupree, Jr., dated June 15, 1998, this Office previously opined that Act No. 98-392 would become effective when both of the contingencies had been satisfied.  A.G. Opinion No. 98-00163.


Act No. 98-392 creates the Juvenile Probation Services Fund to receive monies for the administration of the act.  None of the provisions of Act No. 98-392 was amended in the 1999 Regular Session.  Both Act No. 98-382, as amended by Act No. 99-390, and Act No. 99-353, which created the Alabama 21st Century Fund to administer and distribute the tobacco-related revenue, provide for a distribution scheme for certain tobacco monies.  The General Fund budget for the 1999-2000 fiscal year (Act No. 99-441, §3) appropriates tobacco monies, conditioned upon their receipt, and directs that they be allocated pursuant to Act Nos. 99-353 and 99-390.


Alabama has entered into a settlement with the tobacco companies as part of the national tobacco settlement, and it is anticipated monies will be paid into the General Fund sometime in the near future.  Once received, these tobacco monies will be paid into the Alabama 21st Century Fund.  Certain of these monies are allocated to the Juvenile Probation Services Fund beginning in fiscal year 1999-2000.  Some of those monies are allocated to programs to unify and upgrade the juvenile justice sys​tem, and in particular, to:


Convert juvenile probation officers and support staff in counties with a population of 99,000 or less, according to the most recent fed​eral census, and Mobile County, Calhoun County, Etowah County, and Tuscaloosa County to state employee status under the direction and super​vision of the Administrative Office of Courts pursuant to the Juvenile Probation Services Improvement Act.

1998 Ala. Acts No. 98-392.  Because Act Nos. 99-390 and 99-353 became effective immediately, their mandates regarding distribution, allocation, and use of tobacco monies will be applied as directed by those acts as soon as the tobacco monies are received.


The funding for the transfer of the juvenile probation officers and for the administration of that program is contained in at least four sepa​rate legislative acts.  Therefore, the Legislature’s intent that the conver​sion mandated by Act No. 99-390 be implemented, pursuant to the proce​dures set out in Act No. 98-392 as soon as the funding mechanism is received in the state, is clear.  Further, the act creating the Alabama 21st Century Fund (Act No. 99-353) provides that “[t]his act being remedial in nature, it shall be liberally construed to effect its purpose.”  1999 Ala. Acts No. 99-353.


Act No. 98-382 provides that as soon as tobacco monies sufficient to “substantially fund” it are received, it will become effective and the conversion of juvenile probation officers to state employee status, under the direction of the Administrative Office of Courts, shall take place.  Act No. 98-392, however, provides that, contingent upon receipt of sufficient tobacco monies to “substantially fund” the Children First Trust Fund, the transfer of employees will take place on October 1, 1999.  Section 19(a)(4) expressly provides that “after the funding required in section 10 [payment of principal, interest, and premium due on bonds issued by the Authority], the first $38,800,000 of Tobacco Revenues received by the State of Alabama shall be distributed and is hereby appropriated as fol​lows:  (a) fifty percent to the Alabama Medicaid Agency and (b) fifty per​cent to the State General Fund.”  1999 Ala. Acts No. 99-353 (emphasis added).


In State v. Stonewall Insurance Co., the Court held that “[t]he gen​eral rule, almost universal, in the interpretation of statutes in pari mate​ria, is that the legislative intent, collected from all the statutes relating to the same subject, shall prevail over the letter, especially if, in giving the precise words their ordinary meaning, manifest injustice would ensue.”  7 So. 753 (Ala. 1890).  Reading Act Nos. 98-392 and 98-382, as amended by Act Nos. 99-390, 99-353, and 99-441, in pari materia, if tobacco reve​nues are received in fiscal year 1999 (before September 30, 1999), the Alabama allocation of the tobacco settlement payments (unrestricted funds) is $38,787,139, which is rounded up to $38,800,000.


Under Act No. 99-353, the Legislature has directed that, after pro​viding the funding for the Alabama 21st Century Fund, as required in sec​tion 10 of the Act, the next $38,800,000 of tobacco revenues received in the state is appropriated to the Medicaid Agency and the General Fund.  There is no express appropriation in that Act for the Children First Trust Fund for fiscal year 1999-2000.  Under these circumstances, even if tobacco revenues are received in the current fiscal year, it is unlikely that the second contingency in Act No. 98-392 could be met prior to Octo​ber 1, 1999, because there will probably not be sufficient revenues to dis​tribute funds to the Children First Trust Fund for the transfer of juvenile probation officers.  The only specific appropriation to the Administrative Office of Courts for expenses related to the transfer is contained in Act No. 99-352, an additional appropriation bill that provides that “in addition to all other appropriations heretofore or hereafter made, the Administra​tive Office of Courts is appropriated from the Juvenile Probation Services Fund such sums as are received by the Administrative Office of Courts from counties in paying for the salaries and fringe benefits of juvenile probation officers as required by Act No. 98-392.”  1999 Ala. Acts No. 99-352.  Because Act No. 98-392 is not yet in effect, no such funds have been received or are anticipated.


The contingency funding provision and the other language within Act Nos. 98-392, 99-353, and 99-390 make it clear that it is the Legisla​ture’s intent that the actual transfer take place at the beginning of the fis​cal year.  If monies are not received prior to October 1, 1999, therefore, but do come in during the course of fiscal year 1999-2000, the act will become effective upon the receipt of the monies although the actual trans​fer of the juvenile probation officers to state employee status will not occur until the first day of the next fiscal year (i.e., October 1, 2000).


In the above-referenced opinion to Honorable James Dupree, Jr., this Office opined that “[a]ny presupposition concerning the effectiveness of Act No. 98-392 is moot until July 1, 1998, because it cannot be known if the contingency regarding the funding of Act No. 98-382 (H.B. 92) will be met for Act No. 98-392 to become effective on that date.”  Attorney General’s opinion to Honorable James Dupree, Jr., dated June 15, 1998, A. G. No. 98-00163.  Likewise, this Office cannot now state whether the act will be effective as of October 1, 1999.  Instead, the effective date of this act will be determined solely by when the tobacco-related monies are received by the state.  If no monies have been received by the commence​ment of fiscal year 1999-2000 on October 1, 1999, the Act will not take effect until the tobacco monies are received, and the transfer of the juve​nile probation officers into state employee status will not occur until the beginning of the new fiscal year immediately following the satisfaction of these contingencies.
CONCLUSION


Act No. 98-392 will become effective only after the state receives sufficient tobacco monies to substantially fund Act No. 98-382, as amended by Act No. 99-390 (the Children First Trust Fund).  If sufficient funds are received to “substantially fund” the Children First Trust Fund prior to October 1, 1999, the transfer of the juvenile probation officers to state employee status would occur on October 1, 1999.  It should be noted that it is unlikely that this second contingency in Act No. 98-392 will be met prior to October 1, 1999, because there probably will not be sufficient revenues available to distribute funds to the Children First Trust Fund and to fund the transfer of juvenile probation officers to state service status by that date.  If that contingency has not been met by October 1, 1999, the transfer cannot take place until the beginning of the next fiscal year at the earliest, and then only if the Legislature has appropriated sufficient mon​ies to the Children First Trust Fund.  If that contingency has not been met by October 1, 1999, then the transfer will not take place until the com​mencement of the next fiscal year after the receipt of sufficient monies to substantially fund the Children First Trust Fund and an appropriation of such monies to the Children First Trust Fund.  It is not necessary that the monies actually be distributed to the Juvenile Probation Services Fund for the Act to become effective and for the transfer to take place.

QUESTION TWO


Because the Legislature expressed its spe​cific intent in Act No. 99-390 that Tuscaloosa, Calhoun, and Etowah Counties be included in the transition process to begin on October 1, 1999, should those counties be included in said proc​ess?

FACTS AND ANALYSIS


As noted above, Act No. 99-390 includes specific language direct​ing the conversion of juvenile probation officers to state status in all counties with a population of 99,000 or less “and Mobile County, Calhoun County, Etowah County and Tuscaloosa County” pursuant to the Juvenile Probation Services Improvement Act.  (1998 Ala. Acts No. 98-392.)  Cal​houn, Etowah, and Tuscaloosa Counties are not specifically named in Act No. 98-392, which is the act setting out the procedures for the transfer.  Even though the population of each of these counties exceeds 99,000, thereby making the juvenile probation officers in those counties ineligible for transfer to state employment status under Act No. 98-392, the Legis​lature, by subsequent enactment (Act No. 99-390) directed that they be included in the transfer and conversion in the same manner as the officers included in Act No. 98-392.  


Act No. 98-392 is a procedural statute that sets out the process by which the conversion of juvenile probation officers will be converted into state employees.  Act No. 99-390 mandates additional counties in which the juvenile probation officers will likewise be converted to state employee status.  The Legislature has, in this instance, included Calhoun, Etowah, and Tuscaloosa Counties in the category of counties whose juve​nile probation officers are to be converted to state employee status.  It is clearly its intent that these counties be added to those named in the origi​nal act.  The Legislature has affirmatively stated that these counties shall participate in the conversion of juvenile probation officers to state employee status and made clear its intent to provide funding for the accomplishment of this mandate.  When Act No. 98-392 becomes effective and the transition takes place, the juvenile probation officers in Calhoun, Etowah, and Tuscaloosa Counties shall be included along with those in all of the other counties in the state with a population of less than 99,000.

CONCLUSION


When Act No. 98-392 becomes effective and the transition takes place, the juvenile probation officers in Calhoun, Etowah, and Tuscaloosa Counties shall be included along with those in all of the other counties in the state with a population of less than 99,000.


I hope this opinion answers your questions.  If this Office can be of further assistance, please do not hesitate to let me know.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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