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Statutes that are related should be construed in pari materia.  Under section 30-3A-313 of the Code of Alabama, any individual petitioner in a UIFSA case, except a govern​men​tal agency, must prepay filing fees in a civil action unless the peti​tioner files a verified affidavit of substan​tial hardship, which is approved by the court.

The court having jurisdiction over actions arising from UIFSA that involve persons from a foreign country should make the determina​tion whether the foreign country has laws or procedures substantially similar to UIFSA.

Dear Mr. Gregory:

This opinion of the Attorney General is issued in response to your request on behalf of the Administrative Office of Courts.

QUESTION 1

Should the language in section 30-3A-313(a) be interpreted along with current law to mean that the individual petitioner filing a civil action under UIFSA is not required to prepay the docket fee?


FACTS, LAW, AND ANALYSIS
In civil cases filed in the circuit or district court, the general statute governing civil docket fees, section 12-19-70(a), requires the prepayment of the civil docket fee by the plaintiff at the time the complaint is filed in circuit or district court.  ALA. CODE § 12-19-70(a) (1995).  Section 12-19-70(b) further provides that the "docket fee may be waived initially and taxed as costs at the conclusion of the case if the court finds that payment of the fee will constitute a substantial hardship.  A verified statement of substantial hardship, signed by the plaintiff and approved by the court, shall be filed with the clerk of court."  ALA. CODE § 12-19-70(b) (1995).

Alabama courts have ruled that prepayment of the docket fee or filing of a verified statement of substantial hardship signed by the plain​tiff and approved by the court is prerequisite to the commencement of an action.  De-Gas, Inc. v. Midland Resources, 470 So. 2d 1218 (Ala. 1985).  Section 6-5-1 and Attorney General Opinions dated June 28, 1977, to then-Commissioner of Revenue, Charles A. Boswell, and dated December 21, 1979, to Honorable William J. Davis, then-Director, Department of Industrial Relations, provide for waiver of prepayment of costs in actions filed by the State of Alabama.  ALA. CODE § 6-5-1 (1998).

Any actions filed under the Uniform Interstate Family Support Act (UIFSA) are civil in nature, and would be subject to the above provisions.  Section 30-3A-313(a) provides, however, that "[t]he petitioner may not be required to pay a filing fee or other costs."  ALA. CODE § 30-3A-313(a)  (1998).  The Alabama appellate courts have construed the word "may" as a permis​sive term rather than a mandatory one.  State ex rel. Hartman v. Thomp​son, 627 So. 2d 966, 970 (Ala. Civ. App. 1993) ("Moreover, had the leg​islature intended for service as a holdover to be a mandatory part of the statutory term of office, it would not have used the permissive term 'may' but would have used the imperative term 'shall,' as it did elsewhere in § 5-2A-3," and "In the absence of clear legislative intent to the con​trary, the word 'shall' is to be afforded a mandatory connotation when it appears in a statute.")  Prince v. Hunter, 388 So. 2d 546 (Ala. 1980).)  See also Ex parte William David Scott, 728 So. 2d 172 (Ala. 1998); Grayson v. State, 675 So. 2d 516, 523 (Ala.Cr.App. 1995), cert. denied, Grayson v. Alabama, 519 U.S. 934 (1996) ("This rule is permissive, rather than mandatory[,] as evidenced by the use of the word "may." Jackson v. State, 581 So. 2d 553, 559 (Ala.Crim.App. 1991))."

As the Supreme Court enunciated in Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983):

The fundamental rule of statutory con​struction is that a court is under a duty to ascer​tain and effectuate legislative intent as expressed in the statute, which may be gleaned from the language used, the reason and necessity for the act and the purpose sought to be obtained.

Id.

The Court further stated, "[i]t is a fundamental principle of statu​tory construction that statutes covering the same or similar subject matter should be construed in pari materia."  Ex parte Johnson, 474 So. 2d 715, 717 (Ala. 1985).  In other words, "such statutes should be construed together to ascertain the meaning and intent of each."  Locke v. Wheat, 350 So. 2d 451, 453 (Ala. 1977).  We further note that "[a]n 'implied repeal' can occur only when the subsequent statute, 'contains provisions so contrary to or irreconcilable with those of the earlier law that only one of the two statutes can stand in force.'"  Black's Law Dictionary, 1299 (6th ed. 1990)."

In Goldsmith v. Alabama Board of Pardons and Paroles, 724 So. 2d 80, 81 (Ala. Cr. App. 1998), citing Miller v. State, 349 So. 2d 129, 131 (Ala. Cr. App. 1977), the Court of Criminal Appeals held that "'[I]t is a fundamental principle of statutory construction that in enacting the statute the legislature had full knowledge and information as to prior and existing law and legislation on the subject of the statute.'"  Id.  In addition, in Abbott Laboratories et al. v. Durrett et al., [Ms. 1960464, June 25, 1999], 1999 WL 424338, 21 (Ala. 1999), the Court cited Jordan v. Reliable Life Insurance Co., 589 So. 2d 699 (Ala. 1991) for the proposition that "related statutes of this kind should, when possible, be construed in pari materia."  Id.
Both section 30-3A-313(a) and section 12-19-70 relate to the pay​ment of a filing or docket fee in a civil action and provide that the peti​tioner may not be required to prepay the filing fee.  Reading the statutes in pari materia, section 30-3A-313(a) means that the petitioner will not have to prepay the filing fee upon presentation and approval of a verified affidavit of substantial hardship and may have the filing fees waived ini​tially.

CONCLUSION

Statutes that are related should be construed in pari materia; accordingly, it is the opinion of this Office that section 30-3A-313 should be interpreted to mean that any individual petitioner in a UIFSA case, except a governmental agency, must prepay filing fees in a civil action unless the petitioner files a verified affidavit of substantial hardship, which is approved by the court.

QUESTION 2

Which office or agency is responsible for making a determination of substantial similarity as required in section 30-3A-101(20)?


FACTS, LAW, AND ANALYSIS
Section 30-3A-101(20)(ii) includes in the definition of a state "a foreign jurisdiction that has enacted a law or established procedures for issuance and enforcement of support orders which are substantially simi​lar to the procedures under this chapter, the Uniform Reciprocal Enforce​ment of Support Act, or the Revised Uniform Reciprocal Enforcement of Support Act." ALA. CODE § 30-3A-101(20)(ii) (1998).  The Comment to this section in the Uniform Laws Annotated states that in the first version of UIFSA in 1992 there was no requirement of reciprocity between states or nations.  In 1996, however, this subsection was amended to provide that a determination be made concerning whether the foreign jurisdiction has enacted laws or procedures substantially similar to URESA, RURESA, or UIFSA for issuance and enforcement of support orders.  The section does not specify who is to make this determination. Because there is no express provision concerning this matter, it is the opinion of this Office that the court having jurisdiction over the enforcement of support should make this determination.

CONCLUSION

The court having jurisdiction over actions arising from UIFSA that involve persons from a foreign country should make the determination whether the foreign country has laws or procedures substantially similar to UIFSA.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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