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Honorable Gerald O. Dial

Alabama State Senator

Post Office Box 248

Lineville, Alabama  36266

Environmental Management Commission - Vacancies - Appointments - Legislature - Clay County

The action of the full Senate is required to reject ad interim appointments to the Environmental Management Commis​sion.

The failure by the full Senate to act on ad interim appointments to the Environmental Management Com​mission at the next session of the Legislature after the appointments are made precludes the Senate from considering them at a subsequent session of the Legislature.

Dear Senator Dial:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


Before a Commissioner who was appointed when the Legislature was not in session can be removed, must the full Senate vote to refuse to consent in the appointment or is rejection by the Confirmations Committee sufficient?

FACTS AND ANALYSIS


Appointments to the Alabama Environmental Management Commis​sion (“the Commission”) are governed by section 22-22A-6 of the Code of Alabama.  This section provides two different appointment processes -- one for appointments to the Commission generally and the other for appointments made to fill vacancies occurring when the Legislature is not in session.  It provides:


The Environmental Management Commis​sion shall be composed of seven members who are citizens of the State of Alabama. . . .  All subsequent appointments to places on the Envi​ronmental Management Commission after the initial appointments shall be made by the Gover​nor with the advice and consent of the Senate

. . . .  When a vacancy occurs during a period when the Legislature is not in session to advise and consent, such appointee shall have the full power of office until and unless the Senate, upon the reconvening of the Legislature, shall by affirma​tive vote refuse to consent in such appointment.

ALA. CODE § 22-22A-6(b) (1997).


Before your questions can be answered, we must first consider when the vacancies arose.  We are informed that Mr. Sam Wainright and Dr. William Sanders were appointed by Governor Fob James on December 3, 1998, to fill vacancies that occurred on October 1, 1998.  Because these vacancies occurred while the Legislature was not in session, it is to the ad interim appointment provisions that we must look to determine the Sen​ate’s role.  


The statute provides that “such appointee shall have the full power of office until and unless the Senate, upon the reconvening of the Legis​lature, shall by affirmative vote refuse to consent in such appointment.”  ALA. CODE § 22-22A-6(b) (1997) (emphasis added).  This section con​templates that, for the Senate to reject these appointees, the action of the full Senate is required.  This conclusion is further buttressed by the fact that the Rules of the Senate no longer empower the Confirmations Com​mittee to reject appointees on behalf of the full Senate.  In past sessions of the Legislature, the Senate has enacted rules that provided:


WHEREAS by Constitutional and statutory mandates, the Senate is required to take action upon various nominations and appointments; and


WHEREAS any action of appointment or nomination by any person, board, committee or any other legal entity that requires Senate advice and consent and/or confirmation shall be done in compliance with Senate Rule 33; and now therefore,


BE IT RESOLVED BY THE SENATE OF ALABAMA, that failure of the Committee on Confirmations to report a nomination or appointment of any person shall be deemed a rejection by the Senate of such person.

Senate Resolution 8, 1991 Special Session.  This rule is not in place this quadri​ennium.  Instead, the role of the Confirmations Committee is gov​erned by Senate Rule 32, which provides that “[a]ll nominations and appointments shall be referred to, and be reported from the Committee on Confirmations before consideration by the entire Senate” and Senate Rule 48(2) which provides that “[t]he Committee on Confirmations, which shall deal with nominations, appointments by the Governor and all other appoint​ments requiring confirmations (Rule 32), and is empowered to hold hearings and take testimony regarding those matters where deemed appro​priate.”  Senate Resolution 1, 1999 First Special Session, adopted March 30, 1999.  These rules clearly contemplate a limited scope of authority for the Confir​ma​tions Committee.  It is, thus, the full Senate that must act to reject appointments, and action by the Confirmations Committee alone is not suffi​cient to reject nominees.


The fact that Governor Siegelman also appointed these nominees to the Commission, effective December 3, 1999, does not affect their status because no vacancy existed into which the Governor could make these appointments.

CONCLUSION


Action by the Confirmations Committee alone is not sufficient to cause the removal of the appointees to the Commission.  Rather, the action of the full Senate is required by both section 22-22A-6 and the Senate’s internal rules for the Senate to reject them.  

QUESTION TWO


If the Senate does not vote to refuse to consent to an ad interim appointment to the Commission made by the Governor at the next session of the Legislature occurring after the appointment, may these matters be considered by the Legislature in a subsequent session?

FACTS AND ANALYSIS


Section 22-22A-6 provides that an ad interim “appointee shall have the full power of office until and unless the Senate, upon the reconvening of the Legislature, shall by affirmative vote refuse to consent in such appointment.”  ALA. CODE § 22-22A-6(b) (1997) (emphasis added).  This section clearly contemplates that, if the Senate intends to refuse its con​sent to appointments made by the Governor when the Legislature is not in session, it must do so “upon the reconvening of the Legislature.”  This language restricts the Senate’s ability to consider and act on these matters to the next session of the Legislature.

CONCLUSION


The failure by the full Senate to act on the ad interim appointments of Mr. Sam Wainright and Dr. William Sanders in the 1999 Regular Ses​sion, which was the next session of the Legislature after their appoint​ment, precludes the Senate from considering them at a subsequent session of the Legislature.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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