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Honorable Martin Everse

Parks Administrator

Alabama Historic Ironworks Commission

12632 Confederate Parkway

McCalla, Alabama  35111

Board of Adjustment – Leases – Competitive Bid Law

The Alabama Historic Ironworks Commission must comply with all relevant bid laws when rebuilding the Furnace Master’s Inn.  The claim brought by the previous concession​aire may not be settled by the sug​gested agreement.

Dear Mr. Everse:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Historic Ironworks Commission.

QUESTION


Does the Alabama Historic Ironworks Commission have the authority to settle a poten​tial claim against it by bypassing normal bidding procedures?

FACTS AND ANALYSIS


Your letter states that the Furnace Master’s Inn was destroyed by a fire in January 1999.  This Inn had been leased by the Alabama Historic Ironworks Commission (the “Commission”) to a concessionaire to operate a restaurant.  When the restaurant was destroyed, two years and nine months remained on the concessionaire’s lease.  To avoid a potential claim before the Board of Adjustment, this Commission has considered settling with the concessionaire according to these terms:  The conces​sionaire would build the new facility to the Commission’s satisfaction and, in accordance with its specifications and to recoup his investment, the concessionaire would have a contract to operate the facility for a number of years, paying an agreed rental or fee to the Commission.


The settled rule in the State of Alabama is that a lessee of premises destroyed during the term of the lease by unavoidable accident is not relieved from an express promise or covenant to pay rent, unless he pro​tects himself by a stipulation that the rent shall cease in such event, or unless the lessor covenants to rebuild or repair, or unless the destruction is of the entire subject-matter of the lease, so that nothing remains capa​ble of being held or enjoyed, which operates as a dissolution of the ten​ancy.  Brown v. Williams, 576 So. 2d 195 (Ala. 1991); Joiner v. Bright​well, 39 So. 2d 414 (Ala. 1949); Cook v. Anderson, 4 So. 713 (Ala. 1888).


Under the terms of the lease, the park, as lessor, was responsible for repairing only the roof of the building.  Article 12, Consolidated Amendment to Lease entered into by the Commission as lessor and the concessionaire on August 15, 1994.  The lessee/concessionaire is respon​sible for the rest of the building.  The lease includes the following state​ment:  “The term and annual lease amount is in consideration of [the les​see’s] maintaining the premises, properties, and improvements thereon 

. . . .” Id., Article 2.a.(1).


In this case, once the fire destroyed the restaurant and thereby ren​dered it unfit for use according to the lease terms, the lease was automati​cally terminated to the extent that it related to the Furnace Master’s Inn.  The concessionaire no longer has any claim on the property.  If the Fur​nace Master’s Inn is to be rebuilt, the Commission will have to solicit bids for its reconstruction, as well as for a concessionaire to operate the restaurant therein, in accordance with the bidding procedures for govern​ment public contracts as set out in section 41-16-50 of the Code of Ala​bama.  ALA. CODE § 41-16-50 (Supp. 1998).

CONCLUSION


The Alabama Historic Ironworks Commission must comply with all relevant bid laws when rebuilding the Furnace Master’s Inn.  The claim brought by the concessionaire may not be settled by the suggested agree​ment.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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