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Honorable Jack Hawkins, Jr.

Chancellor

Troy State University

Adams Administration Building

Troy, Alabama  36082

Colleges and Universities - Funds - Pike County

The Troy State University Board of Trustees may transfer funds from the accounts of Troy State University to the accounts of the Troy State Uni​versity Foundation.

Dear Dr. Hawkins:


This opinion of the Attorney General is issued in response to your request on behalf of Troy State University.

QUESTION


May Troy State University (“the Univer​sity”) transfer funds that were bequeathed to the University to the Troy State University Founda​tion (“the Foundation”) for investment and expenditure?

FACTS AND ANALYSIS


In your letter of request, you stated:


In December 1975, Troy State University was the recipient of approximately $4,500,000 from the estate of Anise J. Sorrell.  The proceeds from the estate were placed in a trust (funds held) account belonging to Troy State University.  The funds have been used to construct a chapel, create endowed chairs, and support other projects of the University.  However, given the restriction on investment of “university” funds, we are lim​ited in the earnings this fund can achieve. . . . Therefore, it is our desire to transfer these funds to the TSU Foundation where the investment policy is more aggressive, and the potential for earnings is significant.


It is important to note at the outset that the Foundation’s purposes and powers, as set forth in its Certificate of Incorporation, include:


3.  PURPOSES AND POWERS.  The pur​poses for which the corporation is formed are in general to promote, sponsor and carry out broader educational opportunities for and services to the students and alumni of Troy State University, by exercising the following powers:


(a)  To encourage gifts . . . of all types of property, including cash, securities, real estate

. . . .


(b)  To receive, hold, own and administer such property with the primary object of serving purposes other than those for which the State of Alabama ordinarily makes sufficient appropria​tions . . . and to purchase, use, mortgage, pledge, lease, sell and otherwise dispose of property of whatever nature and kind, real or personal, for the advancement of educational activities that may be conducted by Troy State University.

Certificate of Incorporation of Troy State University Foundation at 1.


The bequest from Ms. Anise J. Sorrell to the University provided:


I do hereby will, devise and bequeath all the rest, residue and remainder of my property 

. . . to the following named beneficiaries:

*   *   *

B.  Troy State University - Fifty Per Cent (50%).

*   *   *


It is my request that so much of the bequest to Troy State University as may be required be used to construct a chapel on the campus of Troy State Uni​versity, to be known as the “W. J. Sorrell Memorial Chapel”, and that the residue of said bequest be used for the construc​tion of a classroom building or other needed building upon the campus, to bear the name of my husband and to signify that it is a memorial to his memory.

Last Will and Testament of Anise J. Sorrell at 8.


Section 16-13-2 of the Code of Alabama provides:


Authority is hereby granted to . . . the board of trustees of all state institutions[,] . . . where education is a part of the program of the institution, to invest and reinvest endowment funds and funds held for investment, subject to all terms, conditions, limitations and restrictions imposed by the laws of Alabama upon domestic life insurance companies in the making and dis​posing of their investments; and subject to like terms, conditions, limitations and restrictions, each such board shall have full power to hold, purchase, sell, assign, transfer and dispose of any of the securities and investments in which any of the funds shall have been invested as well as the proceeds of said investments and any moneys belonging to said funds; provided, that all rights and privileges of  investment and management of funds heretofore granted or vested in said boards shall continue to vest therein.

ALA. CODE § 16-13-2 (1995).  Additionally, section 16-56-2 provides that the University board of trustees:


[S]hall have all the rights, privileges and franchises necessary to the promotion of the end of its creation and shall be charged with all cor​responding duties, liabilities and responsibilities

. . . .  The corporation may purchase, hold, lease, sell, convey, or in any other manner not incon​sistent with the object or terms of the grant or grants under which it holds dispose of any prop​erty, or any interest in any property, real or per​sonal, or any estate or interest therein, from any source, at any time and upon any terms, as it may deem in the best interest of the university sys​tem.

ALA. CODE § 16-56-2 (1998).


In 1968, this Office considered a very similar arrangement involv​ing the University and the Foundation.  At that time, this Office opined that property that had been transferred to the University could be trans​ferred by the University to the Foundation without any accompanying monetary consideration because “[t]he purposes for which the Foundation may use the property if conveyed to it, or the proceeds if sold, are like​wise for purposes for which the University exists.”  A.G. Opinion to Ralph W. Adams, Troy State University President, dated November 5, 1968.


In 1988, this Office considered a proposed arrangement that was even more similar to the one at issue here.  The issue there was whether the Jacksonville State University Foundation could accept a transfer of funds, which had been approved by the board of trustees, from Jackson​ville State University.  A.G. Opinion No. 88-00347 to Honorable Mike Campbell, Jacksonville State University Attorney, dated July 1, 1989.  Like the Foundation here, “[it was] an accepted fact that as a private cor​poration, the JSU Foundation is not an agency of the State nor of the uni​versity.”  Id.  The funds at issue there were subject to more stringent restrictions on their use than those at issue here:


One million dollars of this transfer to the JSU Foundation came from a permanent endow​ment of which the JSU Board of Trustees prohib​ited such in their resolution setting up the endowment.  Also, the Constitution of 1901, Article 4, Section 93 states that “the state shall not . . . lend money or its credit to any individ​ual, association, or corporation.”  Further, the Code of Alabama 1975, § 16-13-2, states that “all rights and privileges of investment and manage​ment of funds heretofore granted or vested in said Board shall continue to vest therein.”

Id.  A comparison of the powers of the boards of trustees at the University with those of the board of trustees of Jacksonville State University reveals that the University’s board of trustees’ power to control the prop​erty of the University exceeds that exercised by the Jacksonville State University’s board of trustees.


Additionally, the Alabama Supreme Court has considered the issue of when an instrumentality of the state may properly transfer its resources to a nonprofit organization.  In Slawson v. Alabama Forestry Commission, the Alabama Forestry Commission (“the Commission”) was expending state resources to support various “cooperators.”  The Commission defended the expenditures, arguing that the expenditures were proper since the cooperators’ goals and objectives were consistent with those of the Commission.  The Supreme Court ruled that:


Sections 93 and 94 [of the Constitution of Alabama] have been interpreted as allowing the appropriation of public revenues in the aid of an individual, association, or corporation only when the appropriation is for a public purpose.

*  *  *


[G]enerally speaking, a public purpose “has for its objective the promotion of public health, safety, morals, security, prosperity, con​tentment, and the general welfare of the commu​nity. . . .  The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . . The trend among the modern courts is to give the term ‘public purpose’ a broad expansive defini​tion.”

Slawson v. Alabama Forestry Commission, 631 So. 2d 953, 956 (Ala. 1994).


An initial determination must be made to determine whether the transfer of funds by the University to the Foundation meets this public purpose test.  If the University concludes that it does, a secondary deter​mination must be made as to whether the condition placed on the use of these funds in Mrs. Sorrell’s will, i.e., the construction of a chapel and other needed building, was mandatory or merely precatory.  This Office does not make such factual determinations.  


Should the University conclude that the language was mandatory, the funds, whether transferred to the Foundation or whether remaining in the accounts of the University, could only be used for those purposes.  On the other hand, if the restrictions placed on the use of the funds are precatory, the funds may be used for any purpose for which the University or the Foundation, should the funds be transferred to the Foundation, may properly expend funds.

CONCLUSION


It is the opinion of this Office that the powers of the University’s board of trustees are sufficiently broad to allow its members to lawfully transfer University funds from the accounts of the University to those belonging to the Foundation.  It should be noted that unencumbered, unexpended appropriated funds remaining in University accounts at the close of any fiscal year may lapse and revert to the State Treasury and may, therefore, not be available for this type of transfer.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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