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Honorable Douglas C. Martinson

Attorney, City of New Hope

Martinson & Beason, P.C.

Post Office Box 19048

Huntsville, Alabama  35801

Municipalities – Officers and Employers – Employees, Employers, Employment – Conflicts of Interest - Madison County

A city employee, who is not a jailer, guard, or police officer, may not be hired during the employee’s off- time and paid overtime out of the city’s court fund for supervising criminal defendants sentenced to perform community service under the municipal work release program.

Dear Mr. Martinson:


This opinion of the Attorney General is issued in response to your request on behalf of the City of New Hope.

QUESTION


Without violating section 11-43-12 of the Code of Alabama, may a city employee, who is not a jailer, guard, or police officer, be hired during the employee’s off-time, and paid over​time, out of the city’s court fund, for supervising criminal defendants who have been sentenced to community service under the work release pro​gram by the municipal judge?

FACTS AND ANALYSIS


Section 11-43-12 of the Code of Alabama states:


(a)  No alderman or officer or employee of the municipality shall be directly or indirectly interested in any work, business or contract, the expense, price or consideration of which is paid from the treasury, nor shall any member of the council or officer of the municipality be surety for any person having a contract, work or busi​ness with such municipality for the performance of which a surety may be required.


(b)  Any person who violates any of the pro​visions of this section shall be guilty of a mis​demeanor and, on conviction thereof, shall be fined not less than $50.00 nor more than $1,000.00, and may also be sentenced to hard labor for the county for not more than six months.  (Code 1907, § 1194; Acts 1909, No. 200, p. 197; Code 1923, §§ 1910, 5084; Code 1940, T. 37, §§ 414, 432.)

ALA. CODE § 11-43-12 (1989).


In an opinion to Honorable Donald W. Lambert, under date of May 2, 1994, where the question was whether one individual could serve as city supervisor and a part-time policeman, this Office stated:


The legislature has also prohibited an employee of a municipality from holding two municipal jobs at the same time.  Code of Ala​bama 1975, § 11-43-12 has been interpreted in previous opinions of the Attorney General as prohibiting an officer of a municipality from holding any other salaried position in the municipality even though he receives no pay for such office.  Attorney General’s opinion to Cecil White, dated February 7, 1977.  In the Attorney General’s opinion to Mayor L. B. Wilson, dated December 17, 1964, the Attorney General wrote that a member of the town council could not serve as a policeman, even though the only com​pensation accepted would be expenses for gaso​line, oil and automobile upkeep.  Further, in the Attorney General’s opinion to James Murphy, dated February 17, 1989, A.G. No. 89-00176, the Attorney General wrote that § 11-43-12 prohib​ited a city from employing one of its council members as its building inspector, even if no fee were charged for his services.


Thus, § 11-43-12, Code, clearly prohibits an employee from holding two municipal jobs.  If these are two separate jobs, the city supervisor may not hold a part-time position as a municipal police officer.

That opinion concludes that section 11-43-12 prohibits a municipal employee from holding two separate jobs when both are paid with funds from the municipal treasury.  This section would not prohibit one person from performing two different types of work, if the city council or, where applicable, a personnel board creates a position combining different types of duty into one position.

CONCLUSION


A city employee, who is not a jailer, guard, or police officer, may not be hired during the employee’s off-time and paid overtime out of the city’s court fund for supervising criminal defendants sentenced to perform community service under the municipal work release program.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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