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Honorable D. David Parsons

Acting Commissioner

Alabama Department of Insurance

201 Monroe Street, Suite 1700

Montgomery, AL  36130-3351

Insurance – Insurance Department – Settlements – Administrative Procedure Act

Although the Insurance Department lacks the authority to settle administrative cases for the payment of money, the Attorney General may settle litigation matters, including administrative cases, before they result in litigation.  This authority may be delegated by the Attorney General to the general counsels of state agencies and departments and may be exercised by them under his oversight.

Dear Commissioner Parsons:

Please find below a response to your request for an opinion from the Attorney General.  

QUESTION

Is it permissible for the Insurance Department (“the Department”) to settle administrative cases through an agreement, which includes the payment of monies to the State of Alabama, not related to any express statutory-fining authority?  

FACTS AND ANALYSIS


The Alabama Insurance Code, section 27-1-1, et seq., of the Code of Ala​bama, was enacted to regulate the business of insurance in this state.  Generally, the Commissioner of Insurance is charged with the enforcement of the provi​sions of the Insurance Code.  This includes conducting investigations to deter​mine whether the insurance laws have been violated.  


In many cases, an investigation will lead to the filing of a formal admin​istrative complaint against a licensee.  The accused is afforded due process through the provisions of the Insurance Code and the departmental regulations, which delineate the procedures to be followed from the filing of the initial com​plaint through an appeal to the circuit court.  


The Insurance Code does not provide general fining authority for viola​tions.  Only in a relatively few and limited occasions, such as the late filing of premium tax, does the Insurance Code allow the imposition of a fine.  Nearly all of the administrative cases against licensees are brought under statutes that allow the Commissioner, after a hearing thereon, to either suspend or revoke the license, subject, as stated, to an appeal to the circuit court.


Section 41-22-2(a) of the Code of Alabama specifically exempts the Department from the Administrative Procedures Act (“the APA”).  Under the provisions of the APA, section 41-22-12(f) of the Code of Alabama, agencies subject to it are given broad power to settle their administrative cases.  Admin​istrative agencies like the Department are creatures of the Legislature and may only exercise those powers conferred upon them by the Legislature.  Bates v. Jefferson County Board of Health, 486 So. 2d 439 (Ala. Civ. App. 1986).  Since the APA does not apply to the Department, and since no other provision of state law grants the Department any legal authority to settle cases in return for a cash payment, it may not do so.

Settling disputes without litigation is a good public policy.  The impor​tance of this policy is evidenced in the actions of the three branches of govern​ment – by the Legislature’s inclusion in the APA of a process by which con​tested cases can be settled, see section 41-22-12(f) of the Code of Alabama, by the Governor’s issuance of two executive orders encouraging state agencies to engage in dispute resolution measures where appropriate, and in the words of numerous decisions of the courts where, for example, they have written that “[s]ettlement agreements are highly favored by the courts as an amicable method of resolving disputes and promoting judicial economy.”  Williams v. First National Bank, 216 U.S. 582, 592 (1910).  Section 36-15-21 of the Code of Ala​bama grants the Attorney General the general authority to oversee the conduct of the state’s litigation.  It provides that “[a]ll litigation concerning the interest of the state, or any department of the state, shall be under the direction and control of the Attorney General.”  ALA. CODE § 36-15-21 (1998).  This general grant of authority empowers the Attorney General to settle cases, including administrative cases such as those that are the subject of your letter where the licensee has the right to take his case to the circuit court, in order to avoid such litigation.  As with many other aspects of litigation, the Attorney General may delegate the power to settle these cases to the general counsels of the various agencies and departments of government.

CONCLUSION


Although the Department lacks authority to settle administrative cases for the payment of money, the Attorney General is empowered to settle litigation matters, including the settlement of administrative cases before they result in actual litigation in circuit court.  This authority may be delegated by the Attor​ney General to the general counsels of state agencies and departments and may be exercised by them under his oversight.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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