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Honorable Ronnie L. Williams

Attorney, Prichard City Council

P. O. Box 40322

Mobile, AL  36602

City Councils – Mayors – Funds – Expenditures - Budgets - Mobile County

The mayor, in a mayor-council form of government operating pursuant to section 11-43C-1, et seq., does not have the authority to make expendi​tures from the general fund without approval of the council.

The mayor, in a mayor-council form of government operating pursuant to section 11-43C-1, et seq., does not have the authority to make expendi​tures from special accounts without approval of the council.

The penalties for unauthorized expenditures from the municipal general fund are specifically set forth in section 11-43C-62.

The penalties for the unauthorized expenditure of municipal funds may include repayment of the funds and/or removal from office.

Dear Mr. Williams:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Whether the mayor, in a mayor-council form of government operating pursuant to section 11-43C-1, et seq., of the Code of Alabama, may make any expenditure from the general fund of the city that has not been budgeted by the city council or otherwise approved by the city coun​cil.

FACTS AND ANALYSIS


The City of Prichard is a Class 5 municipality that operates a mayor-council form of government pursuant to section 11-43C-1, et seq., of the Code of Alabama.  The mayor serves as the executive and adminis​trative head of the city and possesses the powers and duties set forth in section 11-43C-37 of the Code of Alabama. ALA. CODE § 11-43C-37 (1989).  The mayor is specifically required to submit a general fund budget to the council. ALA. CODE § 11-43C-42 (1989).  The council pos​sesses the legislative powers of the city and is specifically authorized to adopt the budget of the city. ALA. CODE § 11-43C-21 (Supp. 1998).  The City is also required to have a division of finance in which the division head shall be the financial officer of the city. ALA. CODE §§ 11-43C-64 to 11-43C-66 (1989).  The head of the division of finance is specifically required to:


(2) Supervise and control all encum​brances, expenditures and disbursements to insure that budget appropriations are not exceeded. . . .

ALA. CODE § 11-43C-66 (1989).


Section 11-43C-62 provides in pertinent part:


No payment shall be made and no obliga​tion incurred by or on behalf of the city except in accordance with an appropriation duly made, and no payment shall be made or obligation incurred against any allotment or appropriation unless the director of finance shall first certify that there is a sufficient unexpended and unencumbered bal​ance in such allotment or appropriation to meet the same.

ALA. CODE § 11-43C-62 (1989).


Based upon the foregoing, the mayor is not authorized to make expenditures from the general fund without authorization from the city council.

CONCLUSION


The mayor, in a mayor-council form of government operating pur​suant to section 11-43C-1, et seq., does not have the authority to make expenditures from the general fund without approval of the council.

QUESTION 2


Whether the mayor, in a mayor-council form of government operating pursuant to section 11-43C-1, et seq., of the Code of Alabama, may make expenditures from funds held in special accounts apart and aside from the general fund, such as the four cents and seven cents gasoline tax accounts, without first seeking the approval of the city council.

FACTS AND ANALYSIS


The provisions of section 11-43C-1, et seq., do not address this question. Section 11-43C-21(7) provides that the council shall:


Succeed to all the powers, rights and privileges conferred upon the former governing body of the city by statutes in effect at the time of adoption by the city of the mayor-council form of government and not in conflict with this chapter. . . .

ALA. CODE § 11-43C-21(7) (Supp. 1998).


At the time of the adoption of the mayor-council form of govern​ment in Prichard, section 11-43-56 was in effect.  ALA. CODE § 11-43-56 (1989).  This section is a part of the statutes governing municipalities in general and provides that the council shall have the management and con​trol of the finances of the city.  Id.  Since the provisions of section 11-43C-1, et seq., are silent with respect to the expenditure of municipal funds held in special accounts outside the general fund, section 11-43-56 is applicable and the council must approve the expenditure of those funds.

CONCLUSION


The mayor, in a mayor-council form of government operating pur​suant to section 11-43C-1, et seq., does not have the authority to make expenditures from special accounts without approval of the council.

QUESTION 3


What is the remedy for a class 5 munici​pality whose mayor has made unauthorized expenditures from the municipality’s general fund?

FACTS AND ANALYSIS


Section 11-43C-62 provides the penalty for unauthorized expendi​tures from the general fund budget, stating in pertinent part:


Every expenditure or obligation authorized or incurred in violation of the provisions of this chapter shall be void.  Every payment made in violation of the provisions of this chapter shall be deemed illegal, and every official who shall knowingly authorize or make such payment or knowingly take part therein and every person who shall knowingly receive said payment or any part thereof shall be jointly and severally liable to the city for the full amount so paid or received.  If any officer, member of any board, or employee of the city, shall knowingly incur any obligation or shall knowingly authorize or make any expenditure in violation of the provisions of this chapter or knowingly take part therein, such action shall be cause for his removal.

ALA. CODE § 11-43C-62 (1989).


Pursuant to this section of the Code, unauthorized expenditures shall be deemed void and illegal.  Any official who knowingly authorizes such expenditures shall be jointly and severally liable for the full amount paid, and such action may be cause for removal from office.  Whether an official has knowingly violated the provisions of chapter 43C is a factual determination that must be made by the city council and, ultimately, a court of law.  Municipal officials may be subject to impeachment and removal from office pursuant to the provisions of section 36-11-1 of the Code of Alabama. ALA. CODE § 36-11-1 (1991).

CONCLUSION


The penalties for unauthorized expenditures from the municipal general fund are specifically set forth in section 11-43C-62.

QUESTION 4


What is the remedy for a municipality whose mayor has made unauthorized expendi​tures from certain special non-general fund accounts without authorization of the municipal​ity’s governing body?

FACTS AND ANALYSIS


There are no Code provisions in the general municipal statutes like section 11-43C-62 that specifically address penalties or remedies for the unauthorized expenditure of municipal funds.  The penalties that have been imposed for such acts, however, are similar.  See Altmayer v. City of Daphne, 613 So. 2d 366 (Ala. 1993).  Whether an official may be required to repay the funds to the city, or may be subject to removal from office, depends upon a factual determination by the council and, ultimately, a court of law.

CONCLUSION


The penalties for the unauthorized expenditure of municipal funds may include repayment of the funds and/or removal from office.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS
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