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Honorable Elizabeth Thomson

Attorney, Real Estate Appraisers Board

100 N. Union Street

Suite 370

Montgomery, AL  36104-3702

Real Estate Appraisers Board – Rules – Administrative Procedure

Fifty percent credit criteria estab​lished by Alabama Real Estate Appraisers Board not to be applied retroactively.

Dear Ms. Thomson:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


(1) Is it legally permissible to apply a 50% credit criteria to appraisals completed by trainees before the December 11, 1998, vote?  In other words, can the Board require trainees to go back and change their logs to reflect this new policy?


(2) If the Board elects to retroactively apply this policy, and is sued because of it, will the Attorney General’s Office represent them?

FACTS, LAW, AND ANALYSIS


There are five levels or classes of appraisers, licensed by the Ala​bama Real Estate Appraisers Board.  ALA. CODE § 34-27A-9 (1997). In ascending order, these are: trainee real property appraiser, state registered real property appraiser, licensed real property appraiser, certified resi​dential real property appraiser, and certified general real property appraiser.


Section 34-27A-11 of the Code of Alabama provides for the educa​tion and experience requirements for licensure at each of the five levels of appraiser classifications.  ALA. CODE § 34-27A-11 (1997).  For a trainee real property appraiser to be considered for licensure as a state registered real property appraiser, the trainee must submit “a log sheet in support of the 1,000 hours of appraisal experience.”  ALA. CODE § 34‑27A-11(d) (1997).  This statutory requirement is reflected in the Alabama Real Estate Appraisers Board Administrative Rules, Rule 780-X-6-.02, which provides, in pertinent part, that “[a] minimum of 1,000 hours or 100 points of appraisal experience is required for this license.”  Ala. Adm. Code 780-X-6-.02.  This rule was duly adopted, effective March 30, 1998.  By this and other related rules, the Board has established a point system for scoring the appraisal experience required by the statute, with one “point” equating to 10 “hours” of appraisal experience.


On December 11, 1998, the Board considered questions arising from the practice of trainees in logging their experience.  At that time, the Board voted not to allow a trainee to claim more than half a point for a single-family residential appraisal.  Subsequently, the question regarding whether this 50% credit criteria may be applied retroactively has been posed.


Of retroactivity, Justice O’Connor, writing for the plurality in East​ern Enterprises v. Apfel, said, “[r]etroactivity is generally disfavored in the law . . . in accordance with ‘fundamental notions of justice’ that have been recognized through history. . . .”  118 S. Ct. 2131 at 2151.  Simi​larly, the Alabama courts have historically looked on retroactive statutes with disfavor.  In Barrington v. Barrington, the Alabama Supreme Court held that “a statute which gives a new legal effect to conduct or condi​tions occurring or existing prior to its enactment, thereby imposing upon any person unanticipated disabilities or alterations of legal status, is ret​rospective in a sense which is odious to the law, and, as to such operation, is strongly disfavored by the courts.”  Barrington v. Barrington, 76 So. 81 (Ala. 1917); see also Globe Indemnity Co. v. Martin, 108 So. 761, 763 (Ala. 1926); Sills v. Sills, 19 So. 2d 521, 523 (Ala. 1944); Turberville v. Lynam, 249 So. 2d 865, 867 (Ala. Civ. App. 1971).


The federal courts generally apply the principle that an administra​tive rule may only have prospective application.  Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 109 S. Ct. 468, 102 L.Ed.2d 493 (1988).  If a rule merely clarifies an existing rule and does not establish new require​ments, however, it may fall within an exception to this general rule.  Smiley v. Citibank of South Dakota, 517 U.S. 735, 116 S. Ct. 1730, 135 L.Ed.2d 25 (1996).  Retroactive application of a rule may also be proper if it merely clarifies or explains a previous rule.  Appalachian States Low-Level Radioactive Waste Commission v. O’Leary, 93 F.3d 103 (3d Cir. 1996).  A rule clarifying an unsettled or confused area of the law can be applied retroactively because it merely “restates what the law according to the agency is and has always been.”  Pope v. Shalala, 998 F.2d 473 (7th Cir. 1993).  Elementary considerations of fairness dictate that individuals should have an opportunity to know what the law is and to conform their conduct accordingly; settled expectations should not be lightly disrupted.  Landgraf v. USI, 511 U.S. 244 at 265, 114 S. Ct. 1483 at 1497.


The general rule is that an administrative rule may only have pro​spective application.  The interpretation of Rule 780-X-6-.02 put forward by the Real Estate Appraisers Board, however, does more than merely clarify or explain a previous rule; it establishes a new and more restric​tive requirement.  It is, therefore, the opinion of this Office that the 50% criteria may only be applied prospectively.  Accordingly, your first ques​tion is answered in the negative.


As to your second question, this Office generally does not authorize litigation that is contrary to opinions it has issued, but each case must be evaluated on its own merits.  We must, therefore, decline to answer your second question.

CONCLUSION


The fifty percent credit criteria established by the Alabama Real Estate Appraisers Board may not be applied retroactively.  This Office notes that the decision made on December 11, 1998, was not made as a formal rule change pursuant to the Administrative Procedure Act, sections 41-22-1 through 41-22-27 of the Code of Alabama, and this opinion does not address the consequences of that fact.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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