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Honorable Lawrence M. Wettermark

Attorney, Mobile County Commission

205 Government Street

Mobile, AL  36644-1001

Probate Judges – Compensation – Salary – Offices and Officers – County Funds

Salary of the Mobile County Probate Judge should equal salary of Circuit Court Judge in Mobile County.  Local supplements not to be increased because provisions of Act No. 98-134 specifically exclude local supplements from increase otherwise mandated.

Dear Mr. Wettermark:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.  Should the salary of the Mobile County Probate Judge, set by Act No. 443, be adjusted to equal the salary of a Circuit Court Judge in Mobile County, which was increased by eight percent (8%) by Act No. 98-134?


2.  If the answer to Question 1 is yes, is the county required to increase the local supple​ments paid to elected officials whose local sup​plements are tied to the salaries of Circuit Judges, despite express prohibition of such increases by Act No. 98-134?

FACTS, LAW, AND ANALYSIS


Act No. 443 provides:


In all counties having populations of not less than 300,000, nor more than 500,00, according to the most recent federal decennial census, the judges of probate of such counties whose compensation is fixed on a salary basis, shall each be entitled to be compensated in mat​ter and amount equal to the total salary and expense allowance received by circuit judges in such counties where the circuit is limited to the size of such county, such compensation and allowances shall be payable in equal installments from the general funds of the county as the sala​ries of other county officers are paid.

1967 Ala. Acts No. 443, 1116.


Act No. 98-134 provides, in pertinent part:


Beginning with the first pay day on or after October 1, 1998, all state employees who are listed in the classified and unclassified service of the state as defined in section 36-26-10, Code of Alabama, and all other state employees and hourly employees of the state, except those set out in Section 2 of this act, and all legislative personnel, officers, and employees, including, but not limited to, Legislative Reference Service personnel, whether subject to the state merit system or not, and all circuit clerks and state judges, except as provided in Section 2 of this act, and all employees of the county health departments who are employed subject to the state merit system and whose compensation is paid out of a budget provided and agreed upon by the state, county, or other contributing agency under the direction of the State Board of Health, shall receive an eight percent salary increase.


Any cost-of-living increase granted under this act shall in no way apply to any local sup​plement provided to any judges or any other employee of this state.  The provisions of this act shall not apply to or increase the compensation of any local employee whose salary is tied to that of any state employee.  The increase shall be in addition to the salary received by an employee.  It is the intention of the Legislature that the Governor transfer such amounts to, from, and between departments, boards, bureaus, commis​sions, agencies, offices, and institutions under the direct control of the Governor for the purpose of paying the salary increase for state employees and officials.

1998 Ala. Acts No. 98-134, 206 (emphasis added).


The exceptions set forth in section 2 of the Act, referred to in the just-quoted portion of the Act, relate to judicial salaries increased by the Judicial Compensation Commission or legislation enacted during the 1998 Legislative Sessions, and the pay of state employees covered by a labor agreement or contract, and are not relevant to the question here addressed.


In an opinion to Honorable Bobby Junkins, dated January 5, 1995, A.G. No. 95-00072, this Office addressed a similar question.  There, a local act provided that the probate judge was to receive “a salary equal to $1000 per annum less than the total compensation of the circuit judges in such counties. . . .”  1971 Ala. Acts No. 817, 1571.  A general act, Act No. 94-488, provided for an eight percent (8%) salary increase for certain state employees and for circuit judges.  1994 Ala. Acts No. 94-488, 921.  This act included language almost identical to the underlined portion of Act No. 98-134 quoted above:


Any cost-of-living increase granted under the provisions of this Act shall not apply to any local supplement provided to any judges or any other employee of this state.  The provisions of this bill shall not apply to any local employee whose salary is tied to that of any state employee.

1994 Ala. Acts No. 94-488, 921.


In the Junkins opinion, this Office made these observations:


A probate judge is considered as a judicial officer and is elected by the voters of the county in which he serves.  Amendment No. 328, 6.06 and 6.07, and Code of Alabama 1975, § 12-13-30, et seq.  Furthermore, the Probate Judge of Etowah County is recognized to be an elective officer out​side of the purview of Act No. 84-462, which cre​ated and established a personnel department for all employees and appointees holding positions in the classified service of Etowah County.  See Section 4(a)(I) of Act No. 84-462.  Therefore, he is not a local county employee so as to be included in that provision of Act No. 94-488 which provides that the salary increase granted by Act No. 94-488 does not apply to local employees whose salary is tied to that of any state employee.

Opinion of the Attorney General No. 95-00072.


The opinion expressed in the Junkins opinion was that the probate judge may receive a salary increase by virtue of the general act which raised judicial salaries because of the local act which connected the salary of the probate judge to that of the circuit judge.


In an opinion to you, dated November 6, 1989, A.G. No. 90-00028, this Office opined that, by virtue of Act No. 443, the probate judge was entitled to a salary increase when circuit court judges received increases.  Accordingly, the answer to your first question is yes; the salary of the Mobile County Probate Judge should be adjusted to equal the salary of a Circuit Judge in Mobile County.


The answer to your second question is that the local supplements to be paid to local officials are expressly not included in the increase authorized by Act No. 98-134.  The salary of the probate judge is not a “local supplement.”

CONCLUSION


The salary of the Mobile County Probate Judge should equal the salary of a Circuit Court Judge in Mobile County.  Local supplements are not to be increased because the specific provisions of Act No. 98-134 exclude local supplements from the increase otherwise mandated by the Act.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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