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Honorable Jim Bennett

Secretary of State

Secretary of State's Office

P. O. Box 5616

Montgomery, AL  36103

Secretary of State - Corporations

The Secretary of State does not have the authority to require a corporation to change its name.

The Secretary of State has the authority to promulgate rules or prescribe written procedures for use by the staff in evaluating whether a proposed corpo​rate name is deceptively similar to an incumbent corporate name.

Dear Mr. Bennett:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


If the Secretary of State later determines that a corporate name was reserved and then utilized by a corporation in error, does the Office of the Secretary of State have the authority to revoke such name reservation or otherwise require an existing corporation to change its name?

FACTS AND ANALYSIS


In your request you state the following facts:


Our records show that an original “Bir​mingham Express, Inc.” was formed on Septem​ber 21, 1960.  It was dissolved June 9, 1964.  “Birmingham Express Moving Service, Inc.” was incorporated on January 3, 1992.  On February 11, 1998, [the name] “Birmingham Express, Inc.” [was reserved] due apparently to an employee’s mistaken belief that the previous use of that name permitted it to be used again despite the existence of “Birmingham Express Moving Service, Inc.”


The law governing corporate names provides that a corporate name shall not be the same as, or deceptively similar to, the corporate name of a corporation incorporated or authorized to transact business in Alabama, or a corporate name reserved or registered under the law.  ALA. CODE § 10‑2B-4.01 (1994).  Section 10-2B-4.02 of the Code of Alabama pro​vides a mechanism by which a person may reserve the exclusive use of a corporate name.  Section 10-2B-4.02 provides:


(a)  A person may reserve the exclusive use of a corporate name, including a fictitious name for a foreign corporation whose corporate name is not available, by delivering an applica​tion to the Secretary of State for filing.  The application must set forth the name and address of the applicant and the name proposed to be reserved.  The name may also be reserved by telephone or other electronic means, subject to such requirements as the Secretary of State may establish for the reservation of corporate names by such means.  If the Secretary of State finds that the corporate name applied for is available, he or she shall reserve the name for the appli​cant’s exclusive use for 120-day period.

ALA. CODE § 10-2B-4.02(a) (1994).


Your request states that a person was given the exclusive right to use a corporate name due to a mistake by an employee of the Secretary of State’s Office.  The Code is silent as to the responsibility of the Secretary of State’s Office in the event a name was reserved in error.  The Alabama Supreme Court has stated, however, that when a corporation with a name similar to another has filed the necessary documentation and the docu​mentation has been recorded, the similarity of the name would not of itself forfeit or authorize vacation of the corporate charter.  State ex rel. White v. Citizens’ Light & Power Co., 55 So. 193, 195 (Ala. 1911).  The Court pointed out that, although the probate judge acted in error in accepting the similar name and recording the certificate, that would not authorize the vacation of the corporate charter.  Id.  


Based on the holding in Citizens’ Light & Power Co., it is the opinion of this Office that although the Secretary of State’s Office made a mistake, the Secretary of State does not have the authority to require a corporation to change its name.  The aggrieved party, how​ever, is not without a remedy.  The remedy available for the use of a deceptively similar name is an injunction.  See Grand Lodge, K.P. of North and South America v. Grand Lodge, K.P., 56 So. 963 (Ala. 1911).

CONCLUSION


The Secretary of State does not have the authority to require a cor​poration to change its name.

QUESTIONS 2 & 3

What is the appropriate criterion for com​paring proposed corporate names against incum​bent names in order to establish whether the compared names are deceptively similar?


Does the Office of the Secretary of State have legal authority to promulgate rules or oth​erwise prescribe written procedures for use by its staff in evaluating whether proposed corporate names are deceptively similar to incumbent cor​porate names?

FACTS, ANALYSIS, AND CONCLUSION 

The Secretary of State is charged with the duty of determining whether a corporate name is available.  ALA. CODE § 10-2B-4.02 (1994).  As stated above, a corporate name shall not be the same as, or deceptively similar to, the corporate name of a corporation incorporated or authorized to transact business in Alabama, or a corporate name reserved or regis​tered under the law.  Neither statutory law nor case law establishes a list of factors to be used in determining whether a corporate name is the same or deceptively similar to the name of an incumbent corporation.  The law provides, however, that the Secretary of State shall have the powers rea​sonably necessary to perform the duties required of him with regard to business corporations.  ALA. CODE § 10-2B-1.30 (1994).  Therefore, it is the opinion of this Office that the Secretary of State has the authority to promulgate rules or prescribe written procedures for use by the staff in evaluating whether a proposed corporate name is deceptively similar to an incumbent corporate name.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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