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Honorable L.W. Noonan

Probate Court of Mobile County

P.O. Box 7

Mobile, Alabama 36601

Mental Health – Commitment – Probate Courts – Probate Judges

In response to a petition for the involuntary civil commitment of a person alleged to be mentally ill, the probate court may order an evaluation by a qualified mental health professional prior to the instanter or probable cause hearing so long as the proceedings are not delayed.

Dear Judge Noonan:


This opinion of the Attorney General is issued in response to your request.

QUESTION

In response to a petition for involuntary commitment and the subsequent issuance of an instanter order for probable cause hearing, does the Probate Court have the latitude to further order the respondent to be first evaluated by a qualified mental health professional, with the results thereof to be considered by the court at the instanter/probable cause hearing?  [Specific references:  Sections 22-52-7 and 22-52-8.]

FACTS AND ANALYSIS


The civil commitment statutory scheme in Alabama is codified in section 22-52-1.1 of the Code of Alabama, et seq.  A petition to involuntarily civilly commit a person to the custody of the Department of Mental Health and Mental Retardation must be filed in the probate court of the county where the person sought to be committed is located.  ALA. CODE § 22-52-1.2.  When a petition is filed, the probate judge is required to review immediately the petition and to require the petitioner to answer, under oath, questions regarding the petition.  ALA. CODE § 22-52-2.


If the petition seeks to have limitations placed upon the liberty of the respondent, or temporary treatment imposed prior to the final hearing on the merits, the civil commitment scheme contemplates that limitations and/or temporary treatment may be ordered at two different stages of the proceedings.  ALA. CODE § 22-52-7.


Your specific question is whether the probate judge may order the respondent to be evaluated by a qualified mental health professional before the respondent is brought before the probate judge instanter under the circumstances contemplated by section 22-52-7(a) of the Code of Alabama.  The probate judge may not order any limitations placed on the respondent’s liberty or impose any temporary treatment ordered prior to the respondent being brought before the court.  See Lynch v. Baxley, 386 F. Supp. 378 (M.D. Ala. 1974).  If the probate judge determines, however, after reviewing the petition and questioning the petitioner, that an evaluation by a qualified mental health professional will be beneficial in assisting the court in determining if any limitations or temporary treatment should be imposed, then the probate judge may order an evaluation prior to the respondent being brought before the judge instanter if the evaluation will not delay the proceedings.  The word “instanter” is usually defined to mean without delay, forthwith, immediately, and is usually understood to mean within 24 hours.  Black’s Law Dictionary 799 (6th Ed. 1990).

CONCLUSION


When a petition is filed in the probate court to involuntarily civilly commit a person alleged to be mentally ill to the custody of the Department of Mental Health and Mental Retardation, and the petition seeks to have limitations placed upon the respondent’s liberty or temporary treatment imposed, the probate judge must serve a copy of the petition upon the respondent and order that the respondent be brought before the judge instanter.  No limitations may be placed upon the respondent’s liberty or temporary treatment imposed before the person is brought before the probate judge.  If the probate judge determines that an evaluation by a qualified mental health professional will be beneficial to assist the court in determining if limitations or temporary treatment should be imposed, the evaluation may be ordered so long as the proceedings are not delayed.


I hope this answers your question.  If this Office can be of further assistance, please contact G. Rick Trawick, Legal Division, Department of Mental Health and Mental Retardation.
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