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Honorable Edward B. Vines

Assistant Tax Collector

Jefferson County Tax Collector's Office

Bessemer Division

201 Courthouse

Bessemer, AL  35020

Tax Collectors – Garnishment - Judgments

The garnishment process allowed by section 40-5-20 of the Code can be used against a third party without first obtaining a judgment for delinquent taxes against the delinquent taxpayer.

Dear Mr. Vines:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Does Section 40-5-20 of the Code of Alabama allow the garnishment process described therein to be used against a third party without first obtaining a judgment for the delinquent taxes against the delinquent taxpayer?

FACTS AND ANALYSIS


Section 40-5-20 of the Code of Alabama states:


If the collector ascertains or has just cause to believe that any person is indebted to, or has in his possession or under his control any money, property, or choses in action belonging to any delinquent taxpayer in his county, he shall forthwith serve upon such person a notice in writing to appear before some court in the county having jurisdiction of the amount involved, naming the court, to answer as garnishee and under oath whether he was indebted to such taxpayer at the time of the service of the notice or at the time of making his answer, or whether he will be indebted to him by any contract then existing, and if so, the amount of such indebtedness, and whether he has in his possession, or under his control any and what money, property, or choses in action belonging to such taxpayer; and in such notice he shall state the amount of the taxes and fees due from such taxpayer.  He shall also forthwith give such taxpayer, if in the county, written notice of the service of such garnishment; and if he is not in the county and resides in the state, and his address is known or can be ascertained, he shall give notice to such taxpayer, and the garnishment and notice he shall, without delay, return executed to the court before which the garnishee is cited to appear.  It shall be the duty of the collector, as far as by diligent inquiry he can, to ascertain what persons are indebted to or have in their possession any money, property, or choses in action belonging to any delinquent taxpayer.

ALA. CODE § 40-5-20 (1998).


An assessment of property for taxation is made by the county tax assessor commencing on October 1 and ending on the following January 1.  ALA. CODE § 40-7-2 (1998).  This assessment is quasi-judicial.  Regency Development Company v. Jefferson County Board of Equalization and Adjustment, 437 So. 2d 560, 562 (Ala. Civ. App. 1983); Beltona Coal & Mining Co. v. Hawkins, 210 Ala. 359, 360, 98 So. 26, 27 (1923).


Section 40-5-7 of the Code of Alabama provides:


After January 1, the tax collector must make a personal demand in writing upon delinquent taxpayers, or their agents charged with the duty of paying their taxes, whenever they may be found, for the amount of their taxes and fees, and when unable to find them, to make a demand by certified or registered mail directed to his last known place of residence or business, return receipt demanded.  It shall be the duty of such delinquents forthwith to pay the taxes and fees assessed and charged against them, but failure to comply with the requirements of this section shall not invalidate the title to any property sold for taxes.

ALA. CODE § 40-5-7 (1998).

When an assessment for taxation is made against a taxpayer, in effect it is a judgment against him and a demand in writing is made by the tax collector upon the delinquent taxpayer for the payment of this judgment as authorized in section 40-5-7.  It should be noted that a tax collector may levy on and sell property of a delinquent taxpayer without obtaining a judgment on the taxpayer for delinquent taxes.  ALA. CODE § 40-5-6 and § 40-5-14 (1998).

To suggest the determination that no judgment for delinquent taxes is necessary for the garnishment process described in section 40-5-20 to be used, section 40-5-22 states that the circuit clerk and the sheriff are entitled to the same fees as in cases of garnishments on judgments.  ALA. CODE § 40-5-22 (1998).

It should be noted that the garnishment proceedings are to be conducted before the circuit court in the name of the state.  ALA. CODE § 40-5-21 (1998).

CONCLUSION


The garnishment process allowed by section 40-5-20 of the Code can be used against a third party without first obtaining a judgment for delinquent taxes against the delinquent taxpayer.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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