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Honorable Rick Allison

Probate Judge

Walker County Probate Judge’s Office

Post Office Box 502

Jasper, AL  35502-0502

Probate Judges – Franchises – Licenses and Permits – Privilege License Taxes

Probate judge can determine whether fair is exempt from licensing and taxes under section 40-9-1(12) of Code of Alabama by making a fac​tual determination regarding the entity conducting the fair or “show.”

Dear Judge Allison:


This opinion of the Attorney General is issued in response to your request.

QUESTION


How can the probate judge determine whether a fair is exempt from licensing and taxes under section 40-9-1 of the Code of Alabama?

LAW AND ANALYSIS


The statute involved reads:


(12)  No license or taxation of any charac​ter, except franchise taxes provided by section 229, of the Constitution of the state of Alabama, shall be collected or required to be paid to the state, or any county or municipality therein, by any state or county fair, agricultural association, stock, kennel or poultry show, athletic stadiums owned and controlled by universities, schools or colleges and which are used exclusively for the purpose of promoting intercollegiate or inter​school athletics; provided, that the revenue received from athletic stadiums, when admission is charged, shall be used for the benefit of ath​letic associations of such universities, colleges or schools.  Nothing contained in this subdivision shall be construed to prohibit any municipality, county or state from imposing any license tax upon or for the privilege of engaging in the busi​ness of supplying services for hire or reward or selling commodities other than livestock, farm products or farm implements or conducting or operating devices or games of skill or amuse​ments or other games or devices, or conducting or operating shows, displays or exhibits other than shows, displays or exhibits of agricultural implements, farm products, livestock and athletic prowess . . . .
ALA. CODE § 40-9-1(12) (1998).


In considering exemption statutes, we begin with these proposi​tions.  Exemptions from taxation are to be strictly construed, against the exemption and in favor of the right to tax.  Crim v. Phipps, 601 So.2d 474 (Ala. 1992).  One seeking an exemption assumes the burden to clearly establish the right.  Brundidge Milling Co. v. State, 228 So. 2d 475, 477 (Ala. Civ. App. 1969).  In cases of doubt as to legislative intention, the presumption is in favor of the taxing power.  Id.

In the case of Flav-O-Rich, Inc. v. City of Birmingham, the Supreme Court considered the application of section 40-9-1(12) in connection with the sale of products by a dairy cooperative and held:


[S]ubsection 12 exempts only the shows of agricultural associations. . . .  Subsection 12 evi​dences an intention on the part of the legislature to exempt certain athletic, educational and entertainment “events,” including state or county fairs, and stock, kennel, or poultry shows.  It is logical then that “agricultural association” within the context of subsection 12 is in reference to a show.

Flav-O-Rich, Inc. v. City of Birmingham, 476 So. 2d 46 at 51 (Ala. 1985).


Your question arises out of a consideration of the fact that a county fair may charge an admission fee that authorizes access to the midway operated by a carnival company, as well as to the agricultural exhibits.


The statute is clear that “[n]o license or taxation of any character . . . shall be collected or required to be paid . . . by any state or county fair, agricultural association. . . .”  ALA. CODE § 40-9-1(12) (1998).  Accord​ingly, the admission fees charged by a county fair are not subject to “taxa​tion of any character,” including admissions tax such as that charged under section 40-23-2(2) of the Code of Alabama or the business license for street fairs and carnivals imposed under section 40-12-163 of the Code or other similar taxes.  ALA. CODE § 40-23-2(2) (1998); ALA. CODE § 40-12-163 (1998).


The exemption provided for the county fair, however, does not attend to a subcontractor operating the midway and other attractions.  The appropriate business licenses must be secured by the subcontractor.

CONCLUSION


The probate judge can determine whether a fair is exempt from licensing and taxes under section 40-9-1(12) of the Code of Alabama by making a factual determination regarding the entity conducting the fair or “show.”


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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