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Honorable Howard Hawk

Member, House of Representatives

221 Cullman Road

Arab, AL  35016

Volunteers – Fire Departments - Taxes - Marshall County

Revenue derived from local tobacco tax to be distributed only as directed in the Act authorizing tax. 

County Association of Volunteer Firemen is charged with responsibil​ity of determining which volunteer fire departments and rescue squads of Marshall County, formed after the enactment of the authorizing act, may share in proceeds thereof.

Dear Representative Hawk:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.
Can revenues derived from a local tobacco tax levied in one county be given to an agency located in another county?


2.
Does section 3(b) of Act No. 87-522, as amended by Act No. 89-485, give final dis​cretion to the Marshall County Association of Volunteer Firemen to make the decision regard​ing membership in that Association and qualifi​cation to share in the revenue generated by the tax levied and collected pursuant to said Act(s)?

FACTS, LAW, AND ANALYSIS


Your question concerns a local tobacco tax imposed in Marshall County.  Act No. 87-522, of the 1987 Regular Session of the Alabama Legislature, authorizes the Marshall County Commission to impose a tax on certain tobacco products sold in the county.  1987 Ala. Acts No. 87‑522, 787.  Several sections of Act No. 87-522 have been amended by Act No. 89-485.  Section 3(a) of the Act, as amended by Act No. 89-485, pro​vides for distribution of other proceeds of the tax.  The pertinent part of section 3(a) reads:


On the first day of each month, all revenue shall be divided equally among qualified volun​teer fire departments of Marshall County that presently include the Volunteer Fire Departments of Asbury, Beulah, Douglas, Four C, Georiga (sic) Mountain, Grant, Hebron, Mt. Hebron, Nixon Chapel, Ruth, Swearengin, Tri-Community, Union Grove and Wakefield; city fire departments of Marshall County that presently include the City Fire Depart​ments of Albertville, Arab, Boaz and Guntersville; and rescue squads of Marshall County that pres​ently include Arab, Guntersville and Union.

1989 Ala. Acts No. 89-485, 1015 (emphasis added).


In your request you state that a volunteer fire department located in another county wishes to share in the proceeds of the tobacco tax author​ized by Act No. 87-522.  The law provides a method by which new vol​unteer fire departments or rescue squads may be qualified to share in the revenues.  The law specifically provides:


The Marshall County Association of Vol​unteer Firemen shall formulate a plan by which new volunteer fire departments or rescue squads may be qualified to share in the revenue and can be eligible for funds upon qualifying and becoming recognized in the prescribed manner.  The new city fire departments are automatically members and eligible to receive funding.

1989 Ala. Acts No. 89-485, 1015-16.


The Marshall County Association of Volunteer Firemen is charged with developing a plan by which new fire departments and rescue squads can share in the revenue.  1989 Ala. Acts No. 89-485, 1016, section 3(c). The Marshall County Association of Volunteer Firemen is given the dis​cretion to determine, pursuant to the plan they develop, which volunteer fire departments and rescue squads are qualified to share in the revenues.  In section 3(a) of Act No. 89-485, quoted above, the Legislature provided that only volunteer fire departments of Marshall County can share in the revenues.  Although the Marshall County Association of Volunteer Fire​men has the discretion to qualify new organizations to share in the reve​nues, they cannot go beyond the general authority afforded in section 3(a).  See generally Gibbs v. Cochran, 198 So. 2d 607 (Ala. 1967);  Jordan v. Mobile, 71 So. 2d 513 (Ala. 1954).  The law clearly provides that all revenues collected pursuant to Act No. 87-522 shall be divided equally among qualified volunteer fire departments of Marshall County, city fire departments of Marshall County and rescue squads of Marshall County.  Therefore, the Marshall County Association of Volunteer Fire​men does not have the authority to qualify a volunteer fire department located outside of Marshall County to share in the revenues provided pur​suant to Act No. 87-522.

CONCLUSION


Revenue derived from a local tobacco tax may be distributed only as directed in the Act authorizing the tax and specifying how its proceeds are to be distributed.  The Marshall County Association of Volunteer Firemen is charged with the responsibility of determining which volunteer fire departments and rescue squads of Marshall County, formed after the enactment of the act authorizing the tax, may share in the proceeds thereof.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/PCD/jho/wbm
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