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QUESTION 1 OF THIS OPINION HAS BEEN OVERRULED BY AMENDMENT TO CODE SECTION 16-22-9 IN ACT NO. 99-581.
Honorable James R. Seale

Attorney, Autauga County 
   Board of Education 

Robison & Belser, P.A.

200 Coosa Street

P.O. Drawer 1470

Montgomery, AL 36102

Education, Boards of – Leave, Annual and Sick – Sick Leave Bank – Leaves of Absence – Unemployment Compensation Benefits

Pregnancy without complications is not con​sidered a catastrophic illness for purposes of section 16-22-9 of the Code.  There may, however, be circum​stances wherein a preg​nant employee does suffer from cata​strophic ill​nesses.  A determination must be made on a case-by-case basis.

Generally, an employee who is granted a vol​untarily requested, unpaid leave of absence is not available for work and is not entitled to unemployment compen​sation.

Dear Mr. Seale:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Is pregnancy without any complications consid​ered catastrophic under section 16-22-9 of the Code of Alabama?

FACTS AND ANALYSIS


Your request states that a teacher employed by the Autauga County Board of Education is pregnant and is planning to take maternity leave.  The teacher is a member of the sick leave bank created for the employees of the Board.  The teacher’s mother is a teacher in another city and par​ticipates in the sick leave bank of the city educational authority.  The mother wishes to transfer sick leave days to her daughter.  The pregnancy is without complications.  


Sick leave is granted to employees of the Autauga County Board of Edu​cation pursuant to rules and regulations promulgated by the Board as authorized by sections 16-1-18 and 16-8-25 of the Code of Alabama.  ALA. CODE §§16-1-18, 16-8-25 (1995).  The Board’s maternity leave policy provides that maternity leave shall be without pay except that accumulated sick leave days may be used by the employee once pregnancy has been confirmed.  A sick leave bank has been established by the Board pursuant to section 16-22-9 of the Code of Ala​bama.  Subsection (f) of section 16-22-9 provides in part:


A sick leave bank is authorized to donate sick leave days to another sick leave bank for use by a par​ticular employee who is suffering cata​strophic ill​nesses.

ALA. CODE § 16-22-9(f) (1995).  A catastrophic illness is defined as follows:


Any illness or injury certified by a licensed phy​sician which causes the employee to be absent from work for an extended period of time.

ALA. CODE § 16-22-9(1) (1995).  An illness is defined as “an unhealthy condi​tion of the body or the mind, a sickness or disease.”  Webster’s New World Dictionary 372 (senior ed. 1969).  An injury is defined as “physical harm to a person.”  Id. at 387.  Pregnancy, in and of itself, without com​plications, is not an illness or an injury.  Accordingly, pregnancy without complications is not considered a catastrophic illness for purposes of sec​tion 16-22-9.  There may, however, be circumstances wherein a pregnant employee does suffer from cata​strophic illnesses.  These determinations must be made on a case-by-case basis by the appropriate authority estab​lished by the Board to make such determina​tions.  


The Pregnancy Discrimination Act amended Title VII and extends the prohibition in Title VII against gender-based discrimination to include discrimi​nation “because of or on the basis of pregnancy, childbirth, or related medical conditions.”  42 U.S.C.§ 2000e(k); see United States v. Board of Education of the Consolidated High School District 230, Palos Hills, 983 F. 2d 790 (7th Cir. 1993).  Accordingly, employees suffering from catastrophic illnesses related to pregnancy should have access to the sick leave bank on the same terms and con​ditions as any other employee suffering from a catastrophic illness.  

CONCLUSION


Pregnancy without complications is not considered a catastrophic illness for purposes of section 16-22-9 of the Code of Alabama.  There may, however, be circumstances wherein a pregnant employee does suffer from catastrophic illnesses.  A determination must be made on a case-by-case basis.

QUESTION 2


Does a voluntary request for leave of absence for illness, maternity, education, etc., which is subse​quently granted, entitle a Board employee to seek and receive unemployment compensation when all available leave days have been exhausted?

FACTS AND ANALYSIS


Eligibility for unemployment compensation is determined pursuant to the provisions of sections 25-4-77 and 25-4-78 of the Code of Alabama.  ALA. CODE §§ 25-4-77, 25-4-78 (Supp. 1998).  Section 25-4-77 requires an individ​ual to be available for work and provides in pertinent part:


(a) An unemployed individual shall be eli​gible to receive benefits . . . only if the director finds that:


(3) He is physically and mentally able to perform work of a character which he is qualified to perform by past experience or training, and he is available for such work either at a locality at which he earned wages for insured work during his base period or at a locality where it may rea​sonably be expected that such work may be available.

ALA. CODE § 25-4-77 (Supp. 1998) (emphasis added).


Section 25-4-78 specifies the circumstances under which persons are dis​qualified from receiving unemployment compensation benefits and includes a situation wherein a person voluntarily quits his or her job.  This section states in pertinent part:


An individual shall be disqualified for total or partial unemployment:

*   *   *

(2) VOLUNTARILY QUITTING WORK. -- If he has left his most recent bona fide work voluntarily without good cause connected with such work.

*   *   *

4. Nothing herein shall be construed or interpreted as authorizing the payment of bene​fits to any person during, or for, unemployment due to sickness or disability or during any period in which he is on a leave of absence granted in accordance with an established leave-of-absence pol​icy, the duration of which leave was set in accordance with his request or in accor​dance with a collective bargaining agree​ment; except, that if such leave of absence is on account of pregnancy and extends beyond the tenth week following termina​tion of such pregnancy, the individual shall not be denied benefits under the provisions of this subdivision (2) beyond such tenth week if she has given the employer three weeks notice of her desire to return to work, is then able to work and has not refused reinstate​ment to a job which under the provisions of sub​division (5) of this section would be deemed suitable for her.

ALA. CODE § 25-4-78 (Supp. 1998) (emphasis added).


These two provisions must be construed together to determine an individ​ual’s eligibility for unemployment compensation; thus, an individ​ual who vol​untarily removes himself from the labor force for a specific period of time is not available for work, and therefore, is not entitled to unemployment compensa​tion.  Southern Bell Telephone and Telegraph Co. v. Department of Industrial Relations, 42 Ala. App. 351, 165 So. 2d 128 (Ala. Ct. App. 1964).  A person who has voluntarily left his employment has the burden of showing that he has a “good cause” connected with or caused by his employment for leaving his job.  Vulcan Materials Co. v. Holst, 418 So. 2d 152 (Ala. Civ. App. 1982).  


Generally, a board employee who is granted a voluntarily requested, unpaid leave of absence is not entitled to unemployment compensation for the period of the leave of absence.  There may be circumstances, however, wherein an employee who voluntarily requests a leave of absence can show that it was for a good cause connected with his employment.  In those circumstances the employee would be entitled to unemployment compensation.

CONCLUSION


Generally, an employee who is granted a voluntarily requested, unpaid leave of absence is not available for work and is not entitled to unemploy​ment compen​sation.


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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