April 7, 1999

Honorable Jack Page

Page 3

Honorable Jack Page

Member, House of Representatives

314 Haralson Avenue

Gadsden, Alabama  35901

Public Records – Veteran’s Nursing Homes - Etowah County

Official or agency of State of Ala​bama refusing to release report resulting from a study paid for by public funds has the burden of proof to establish that report is within exception to general rule of public disclosure and that nondisclosure is warranted.

Dear Representative Page:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can an official or agency of the State of Alabama refuse to release a report resulting from a study paid for by state funds; specifically, can the Governor refuse to release a study, funded by the state, of state-supported veterans’ homes?

FACTS AND ANALYSIS


Section 36-12-40 of the Code of Alabama provides:


Every citizen has a right to inspect and take a copy of any public writing of this state, except as otherwise provided by statute.

ALA. CODE § 36-12-40 (1991).


A public writing is defined as “such a record as is reasonably nec​essary to record the business and activities required to be done or carried on by a public officer so that the status and condition of such business and activities can be known by our citizens.”  Stone v. Consolidated Pub. Co., 404 So. 2d 678, 681 (Ala. 1981).


The report in question appears to be a “public writing” within the meaning of section 36-12-40.  If so, your question reduces to, does the report fall within any exception to the requirement of public disclosure?


In Stone, the Supreme Court discussed possible exceptions to the requirement of disclosure, and in Chambers v. Birmingham News, 552 So. 2d 854 at 856 (Ala. 1989), the court amplified it’s observations:  “the exceptions in Stone must be strictly construed.”  Id.  An internal audit of the offices of a city council was found not to fall within any exception to the disclosure requirement in Bedingfield v. Birmingham News, 545 So. 2d 1379 (Ala. 1992).


If the Governor’s Office has the report in question, and refuses to release it, in any court proceeding the burden would be on that office to assert and prove an exception.  “The party refusing disclosure shall have the burden of proving that the writings or records sought are within an exception and warrant nondisclosure of them.”  Chambers, 552 So. 2d at 856, 857. Moreover, if the Governor’s Office were to determine that spe​cific material in the report was received in confidence, comprised sensi​tive personnel records, or would be detrimental to the best interests of the public, such material may be redacted.  Stone, 404 So. 2d at 681.

CONCLUSION


An official or agency of the State of Alabama who refuses to release a report resulting from a study paid for by public funds has the burden of proof to establish that the report is within an exception to the general rule of public disclosure and that nondisclosure is warranted.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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