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Honorable Thomas M. Little




Attorney, Talladega County Board

  of Education

Gaines, Gaines & Rasco, P.C.

P.O. Box 275

Talladega, Alabama  35161

Education, Boards of – Competitive Bid Law - Funds

The contract providing a scoreboard to the Talladega County Board of Education by private corporations in return for the granting of an exclu​sive concessions contract must be competitively bid.

Dear Mr. Little:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS



Is a county board of education subject to the requirements of section 41-16-20, et seq. of the Code of Alabama?


If a county board of education is sub​ject to the above Article, would competitive bid​ding be required for the acquisition of a score​board valued at approximately $18,000.00, assuming that corporate sponsorship would absorb the full cost of the scoreboard, and there​fore not result in any actual expenditure of funds by the board?


Since there would be no expenditure of funds for the scoreboard by the county board of education, would the requirements of section 41‑16-50 apply to the acquisition of the score​board?

FACTS AND ANALYSIS


The following facts are stated in your request:


The pertinent facts are as follows:  The Talladega County Board desires to acquire a scoreboard for its athletic facilities, which is valued at approximately $18,000.00.  The county board has been approached by representatives of the Coca Cola and Pepsi corporations, which have each offered to provide the scoreboard to the school at no cost, in exchange for the right to advertise their products on the scoreboard, as well as the exclusive right to sell concessions at athletic events for a number of years.  Under each proposal, the county board would not be required to expend any school funds for the acquisition of the scoreboard.


Section 41-16-20 of the Code of Alabama requires competitive bid​ding on contracts for the labor, services, work, or for the purchase or lease of materials, equipment, supplies, or other personal property involving $7,500 or more made by a state department, bureau, board, commission, committee, institution, corporation, office, or authority.  ALA. CODE § 41-16-20 (Supp. 1998).  Although this specific section is not applicable to local boards and agencies, such as a county board of education, the inquiry must not end here.


A county board of education is required, however, to competitively bid contracts pursuant to section 41-16-50 of the Code of Alabama.  That section provides in pertinent part:


(a)  With the exception of contracts for public works whose competitive bidding requirements are governed exclusively by Title 39, all expenditure of funds of whatever nature for labor, services, work, or for the purchase of materials, equipment, supplies or other personal property involving seven thousand five hundred dollars ($7,500) or more, and the lease of materi​als, equipment, supplies or other personal prop​erty where the lessee is, or becomes legally and contractually, bound under the terms of the lease, to pay a total amount of seven thousand five hundred dollars ($7,500) or more, made by or on behalf of  . . . the city and county boards of edu​cation, . . . except as hereinafter provided, shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder.

ALA. CODE § 41-16-50(a) (Supp. 1998).  Competitive bidding is required for the expenditure of funds by a county board of education for contracts of $7,500 or more involving purchases or leases as set out in section 41‑16-50.  Although the board, in this fact situation, is not “expending funds,” the Supreme Court has held that the competitive bid law applies in similar cases. Kennedy v. City of Prichard, 484 So. 2d 432 (Ala. 1986).  In addition to section 41-16-50, the Supreme Court further stated that the application of the bid law could not be avoided where there was no “expenditure of funds” because the services in question were not paid for by the city.  Id. at 433.


Section 22 of the Constitution of Alabama prohibits the enactment of a law by the Legislature making any irrevocable or exclusive grants of special privileges, and states that every grant or franchise shall be subject to revocation, alteration, or amendment.  ALA. CONST. art. I, § 22.


The Alabama Supreme Court has determined that the granting of an exclusive contract or franchise, which does not comply with the competi​tive bid law, constitutes an exclusive grant of special privileges in viola​tion of section 22 of the Constitution.  Kennedy v. City of Prichard, 484 So. 2d 432 (Ala. 1986).  


The instance at hand involves the granting of a franchise for con​cessions to private corporations.  The acquiring of the scoreboard from the corporations is directly related to the exclusive right to sell conces​sions, although there is no “expenditure of funds” by the board of educa​tion.  While there may be no expenditure of funds by the board of educa​tion, the granting of the exclusive right to sell concessions in return for the providing of the scoreboard constitutes an exchange of consideration by the parties involved.  The exclusive concession contract, therefore, must be let by competitive bid under section 41-16-50.


This Office is cognizant of previous opinions issued before the ruling of the Alabama Supreme Court in Kennedy v. City of Prichard in which it was concluded that concession contracts which involve no expen​diture of funds, but rather guarantee receipt of funds, are not governed by section 41-16-50.  See Opinion of the Attorney General to Honorable Terry Gloor, Attorney, Alabama State Fair Authority, dated January 29, 1982, A.G. No. 82-00160.  The decision in Kennedy, however, supersedes these opinions.


All prior opinions in conflict with this opinion are superseded.

CONCLUSION


The contract providing a scoreboard to the Talladega County Board of Education by private corporations in return for the granting of an exclusive concessions contract must be competitive bid.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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