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Honorable Donald J. Stewart

Attorney for City of Gulf Shores

Cabaniss, Johnston, Gardner, Dumas & O’Neal

P. O. Box 2906

Mobile, AL  36602

Airport Authorities – Funds – Municipalities – Industrial Parks - Baldwin County

The City of Gulf Shores, pursuant to section 4-3-49, may lend or donate municipal funds to the Airport Authority for the purpose of con​struction of a speculative building by the Authority in the Industrial Park.

The City of Gulf Shores may borrow money, pursuant to section 4-3-80, in order to provide funds to the Air​port Authority for the purpose of construction of a building in the Industrial Park.

Dear Mr. Stewart:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


May the City of Gulf Shores lend or donate municipal funds to the Airport Authority for the purpose of the construction of a speculative shell building by the Authority?

FACTS AND ANALYSIS


Your request states that the Airport Authority of the City of Gulf Shores is a public corporation incorporated under Article 2 of Chapter 3 of Title 4 of the Code of Alabama.  See ALA. CODE §§ 4-3-40 to 4-3-62 (1996).  In addition to the powers relating to airports, an authority has the power to develop an industrial park as provided in section 4-3-47(9) that states:


To construct, acquire, establish, improve, extend, enlarge, reconstruct, equip, maintain and repair buildings, structures and facilities suitable for use as manufacturing plants, industrial plants, retail shopping areas or centers, parks, exhibits or exhibitions or for the conduct of any lawful business, at, upon or adjacent to any airport, heliport or aircraft landing area owned or oper​ated by such authority, whether in one or more counties and whether within or without the cor​porate limits of any authorizing subdivision, and to sell, exchange, grant an option to purchase, lease or let such buildings, structures and facili​ties or any one or more of them to such tenant or tenants for such term or terms, at such compen​sation or rental and subject to such provisions, limitations and conditions as the authority may require or approve. . . .

ALA. CODE § 4-3-47(9) (1996).  


Your request also states that included as a part of the airport prem​ises is an area of land designated by the Authority, with the approval of the City and the Federal Aviation Administration (FAA), as the Gulf Shores Business and Industrial Park.  The function of the Park is to pro​vide development sites for both aviation and aviation-related users and for some general business and light industrial users.  The sites are offered for long-term lease or purchase, with the purchase involving the deeding of the property as surplus by the City to the Authority and the conveyance of the site by the Authority with the permission of the FAA.  The Authority proposes to improve and offer a site in the Park with a speculative 20,000 square foot shell building, to be constructed utilizing monies provided through donations, grants, or loans by the Baldwin County Economic Development Authority, the Alabama Electric Cooperative, Inc., and the City.  All loans will be paid off in full upon the sale of the improved site, which under the covenants applicable to the Park and the requirements of the City for the sale of surplus property must be a sale for appraised fair market value.


Section 4-3-49 of the Code of Alabama authorizes municipalities to provide assistance to an authority as follows:


For the purpose of aiding and cooperating with the authority in the planning, development, undertaking, construction, extension, improve​ment or operation of airports, heliports and air navigation facilities and other facilities, any county, municipality or other political subdivi​sion, public corporation, agency or instrumental​ity of this state may, upon such terms and condi​tions, with or without consideration, as it may determine:


(1) Lend or donate money to the authority;

*   *   *


(8) Do any and all things, whether or not specifically authorized in this section and not otherwise prohibited by law, that are necessary or convenient to aid and cooperate with the authority in the planning, undertaking, con​struction or operation of airports, heliports and air navigation facilities and other facilities

. . . .

ALA. CODE § 4-3-49 (1996) (emphasis added).  The term “other facility” is defined in section 4-3-40(6) as follows:


Any land, right in land, building, structure, machinery, equipment or facility useful for or in connection with any housing or residential proj​ect or facility, or any educational project or facility, or any stadium, coliseum, fair ground, exhibition or athletic building or any other rec​reational facility, or any manufacturing, commer​cial, research or related facility for the promo​tion or development of industry or trade or any one or more or all of the foregoing.

ALA. CODE § 4-3-40(6) (1996).


The construction of the proposed building by the Authority within the Industrial Park is a “facility” as defined by section 4-3-40.  Accord​ingly, the City of Gulf Shores may lend or donate money to the Airport Authority for the purpose of the construction of a building by the Author​ity within the Industrial Park.

CONCLUSION


The City of Gulf Shores, pursuant to section 4-3-49, may lend or donate municipal funds to the Airport Authority for the purpose of con​struction of a speculative building by the Authority in the Industrial Park.

QUESTION 2


May the City of Gulf Shores borrow funds for the purpose of relending or donating such funds to the Authority for the purpose of the con​struction of this speculative shell building?

FACTS AND ANALYSIS


The answer to this question is found in section 4-3-80 of the Code of Alabama that provides:


Any incorporated city or town in this state may borrow money to the extent of its constitu​tional debt limit for the purpose of providing funds to enable or assist any airport authority incorporated as a public corporation with the consent and approval of such city or town to acquire, own and operate any airport, including related facilities, situated within or without the corporate limits of such city or town or partly within or without such limits and to pay all costs, fees and commissions agreed upon in connection with any such loans, and the governing body thereof may, without an election, issue evidences of its indebtedness in the form of interest-bearing warrants, notes or bills payable, maturing at such time or times as such governing body may deter​mine, not exceeding 20 years from the date of issue, and any such city or town may, as security for any such evidences of indebtedness and as a part of the contract whereunder any money is borrowed, agree to annually levy, collect and apply to the payment thereof, so long as the same or any part thereof remains unpaid, any special tax or license authorized on the date of such contract to be levied and collected.

ALA. CODE § 4-3-80 (1996) (emphasis added).  This section authorizes a municipality to borrow money to the extent of the municipality’s consti​tutional debt limit for the purpose of providing funds to an airport authority to enable the authority to acquire, own, and operate an airport and related facilities.  As stated under question two, the construction of a building in the Industrial Park is a “facility” as that term is defined in section 4-3-40.

CONCLUSION


Accordingly, the City of Gulf Shores may borrow money, pursuant to section 4-3-80, in order to provide funds to the Airport Authority for the purpose of construction of a building in the Industrial Park. 


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/BFS
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