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Honorable Jeff Collier 

Mayor, Town of Dauphin Island 

1011 Bienville Avenue 

Dauphin Island, Alabama 36528

Funds – Municipalities – Private Property - Mobile County

If the Town of Dauphin Island deter​mines that the construction of an emer​gency sand berm on private beaches would serve a “public purpose,” the Town may contribute public funds to pay 15 percent of the costs incurred in erecting the berm, without vio​lating section 94 of the Alabama Constitution.

Dear Mayor Collier:


This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION


May the Town of Dauphin Island pay 15 percent of a beach replenishment project cost to transport and place sand on the Island’s Gulf beach, which is owned by the Dauphin Island Property Owners Association, Inc., with a benefit to the Town by providing protection to private homes which are a base of tax revenue and to public infrastructure?

FACTS AND ANALYSIS


In September 1998, Hurricane Georges struck the Alabama Gulf Coast, causing extensive damage to Dauphin Island.  The damage espe​cially affected the west end of the island, where the hurricane damaged or destroyed private residences, flooded the municipal sewer system and public streets, and significantly eroded the Gulf beach.  Because the Gulf beach—which normally acts as a protective barrier against violent wave action and tidal surges in the Gulf—has suffered this erosion, the west end of Dauphin Island has been left particularly vulnerable to the effects of turbulent Gulf weather.  This vulnerability was evidenced in October 1998 when Hurricane Mitch, which ravaged Central America and the Caribbean but did not enter the Gulf of Mexico, caused Gulf waters to wash over the remaining west-end beach and flood the only public street providing access to that end of Dauphin Island.

Significantly, the west-end Gulf beach, at least above the mean high tide line, is entirely owned by the Dauphin Island Property Owners Asso​ciation, Inc., which is a private, nonprofit corporation whose membership is comprised of all the real property owners on Dauphin Island.  Due to the private ownership of the west-end beach, it is not open for public use, although it is open to all members of the Property Owners Association, regardless of whether they own property on the west end of Dauphin Island.

The Town of Dauphin Island now has two primary concerns regarding the island’s eroded west-end beach:  

First, the Town is concerned that, without having an adequate beachfront to protect the island against future outbreaks of turbulent weather in the Gulf, the west end of the island may again be deluged with seawater, thus threatening the safety of the Town’s citizens and damaging the Town’s infrastructure.  Particularly, future flooding could prevent ingress and egress to the west end of the island.  This would mean that residents could not evacuate the island in the event of a disaster and, corollarily, that emergency vehicles could not access the island’s west end.  Flooding could also overload the Town’s sanitary sewer system, possibly resulting in the discharge of contaminants onto public streets and into environmentally sensitive areas on the island.  Such a discharge could pose a public health risk to all of the Town’s inhabitants.  

Second, the Town is concerned that, if the west-end beach is not restored for recreational use, and if future flooding continues to encroach on private beachfront residences, the Town could lose revenue derived from tourism and taxes levied on west-end rental properties.  Presently, approximately 97 west-end residences have been listed with real estate agencies and are available to be rented.  The Town has stated that the income derived from taxes levied on these rentals, coupled with the sales tax collected from renters when they purchase goods during their visits to the island, represent a substantial portion of the Town’s annual revenue.


To alleviate the problems associated with Dauphin Island’s eroded west-end beach, the Federal Emergency Management Agency (“FEMA”) has proposed to construct a protective sand berm that would span 13,000 feet of the private beachfront on the west end of Dauphin Island.  This berm would be 45 feet wide and six feet in height, but it would not be configured to the slope and elevation of a naturally occurring beach.  The berm would only serve to protect the island from further storm damage and is not meant to replenish the beach for recreational purposes.


The FEMA sand berm project would cost approximately $1.3 mil​lion to complete.  FEMA has agreed to pay 75 percent of the costs of the project, and the State of Alabama would be expected to contribute another 10 percent.  In order to commence work on the project, however, the Town must contribute the remaining 15 percent—$195,000—on its own.  Because the FEMA project would replace sand on private beaches, how​ever, the Town has sought this opinion to determine whether its contrib​uting municipal funds to the FEMA project would violate section 94 of the Alabama Constitution.


In pertinent part, section 94 of the Alabama Constitution provides that “[t]he legislature shall not have the power to authorize any county, city, town, or other subdivision of this state . . . to grant public money or thing of value in aid of, or to any individual, association, or corporation whatsoever.”  ALA. CONST. art. IV, § 94.  Section 94 has been inter​preted as allowing the appropriation of public revenues in the aid of an individual, association, or corporation only when the appropriation is for a “public purpose.”  Slawson v. Alabama Forestry Commission, 631 So. 2d 953, 956 (Ala. 1994) (citing Board of Revenue & Road Comm’rs of Mobile County v. Puckett, 227 Ala. 374, 149 So. 850 (1933)).  Thus, because FEMA’s proposal to erect a protective sand berm on Dauphin Island’s west-end beach would effectively improve private property, the Town may contribute public funds to this project only if it serves a “pub​lic purpose.”


In defining the parameters of what constitutes an expenditure for a “public purpose,” the Alabama Supreme Court has stated: 

Generally speaking, . . . it has for its objective the promotion of public health, safety, morals, security, prosperity, contentment, and the general welfare of the community. . . . The para​mount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . . The trend among the modern courts is to give the term ‘public pur​pose’ a broad expansive definition.

Opinion of the Justices No. 269, 384 So. 2d 1051, 1053 (Ala. 1980) (cita​tions omitted).  

Moreover, legislative bodies have broad discretion in determining whether an expenditure is for a “public purpose.”  The Alabama Supreme Court has held:

The Legislature has to a great extent the right to determine the question, and its determi​nation is conclusive when it does not clearly appear to be wrong, assuming that we have the right to differ with them in their finding.

Puckett, 227 Ala. at 377-78, 149 So. at 852 (1933).  Consequently, if the Town’s legislative body— i.e., its Town Council—determines that con​tributing to the FEMA project does, in fact, further a “public purpose,” that determination will be deemed conclusive unless it is clearly wrong.


The determination as to whether a public purpose is served must be made by the Town Council.  This Office cannot make that determination for the Town.  If the Town Council determines that the construction of an emergency sand berm on Dauphin Island’s west-end beach would serve a “public purpose,” then it may proceed.  Although the berm would cer​tainly bestow a greater benefit on the Town’s west-end inhabitants, the Town, as a whole, also stands to benefit from the FEMA project.  Because the construction of the berm would help protect the Town’s sanitary sewer system, which serves all the Town’s inhabitants, and because all real property owners on the island have the right to use the west-end beach, public benefit is derived from contributing to the FEMA project.

CONCLUSION


If the Town of Dauphin Island determines that the construction of an emergency sand berm on private beaches would serve a “public pur​pose,” the Town may contribute public funds to pay 15 percent of the costs incurred in erecting the berm, without violating section 94 of the Alabama Constitution.

I hope this sufficiently answers your question.  If this Office can be of further assistance, please contact Scott L. Rouse of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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