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Honorable Lamar Glover

Houston County Sheriff

Post Office Box 6406

Dothan, Alabama 36302

Sheriffs – Judgments – Valuation of Property

There is no legal basis for a sheriff to establish minimum bids for prop​erty to be sold at execution sales.

Proper notice must be given before an execution sale can be held.  The costs of the execution process, including the costs of advertising the sale, may be deducted from any pro​ceeds the sale yields.  If the pro​ceeds are insufficient to pay these costs, they may be levied against the party requesting the execution.

Although a sheriff must comply with the general requirements governing when and how an execution sale may be conducted, he has broad discre​tion regarding the conduct of the sale.

Dear Sheriff Glover:


This opinion of the Attorney General is issued in response to your request.  In your letter of request, you wrote:


The purpose of the communication is to request your opinion . . . with regard to the Sheriff’s responsibility to sell at public auction property which has been levied upon pursuant to an order of seizure . . . [and to ask] what addi​tional actions can be taken to have an additional sale when property levied upon is unsold.

QUESTION ONE


Whether the sheriff can apply a reasonable standard of value to establish the minimum acceptable bid for the sale of levied property.

FACTS AND ANALYSIS


In your letter of request, you state:


Currently when orders of execution of sei​zure to satisfy a judgment are received, this agency . . . [assigns it] to a deputy to attempt to identify and locate property owned by the defen​dant which can be seized and sold to satisfy or impact the value of the judgment. . . . [T]he offi​cer making the seizure attempts to reasonably establish the value of the property . . . [Based on these findings,] a minimum acceptable price for . . . the property . . . is established. . . . The property is then advertised . . . [and] a sale is held. . . . [I]f the reasonable value of the prop​erty to be sold is substantially greater than the value of the judgment, the bids are started at the value of the judgment.  If the reasonable value of the property is below the value of the judgment . . . bids below 50% of the established reasonable value . . . [are] rejected.


In general, the execution process and execution sales by the sheriff are governed by sections 6-9-80 through 6-9-101 of the Code of Alabama.  There is no statutory or common law basis for a sheriff to establish mini​mum acceptable bids as described in your letter.  A sheriff must make every attempt to recover the maximum amount possible to apply towards the outstanding balance of the judgment, but the courts have traditionally held a sheriff’s authority to reject bids to be quite limited.  In Dunn v. Ponceler, the court held:


[Where the only bids received were] so grossly inadequate as to shock the conscience of a fair and honest man, it was the sheriff’s duty to have postponed the sale, returning the execution, stating the facts, and that the land had not been sold for want of bidders. . . . This he did not do, but proceeded to accept bids that he must have known at the time were grossly inadequate.  The sales under such circumstances were . . . “mere spoilation, and not the execution of the process of the court.”

178 So. 40, 44 (Ala. 1937).  Pursuant to section 6-9-93 of the Code of Alabama, any amount received at an execution sale above the amount of “the judgment, interest and costs . . . must be paid to the debtor or his legal representative.”  ALA. CODE § 6-9-93 (1993).

CONCLUSION

The sheriff has a duty to attempt to collect as much money as pos​sible for property sold at an execution sale.  He lacks any legal authority, however, to set minimum bidding levels as you described in your letter and may only reject bids when they are “so grossly inadequate as to shock the conscience of a fair and honest man.”

QUESTION TWO


Whether a sale ordered by a writ of execu​tion must be advertised, and, if so, who is responsible for paying the cost of the adver​tising.

FACTS AND ANALYSIS


Section 6-9-87 of the Code of Alabama provides:


In sales of personal property, notice must be given by advertisement at the courthouse door and also by publication in a newspaper, if one is published in the county, for 10 days previous to such sale, but only one insertion in such news​paper shall be necessary.  In sales of real prop​erty, the publication in such newspaper must be once a week for three successive weeks and by posting up notice for 30 days at the courthouse door previous to the sale.

ALA. CODE § 6-9-87 (1993).  This section of law expressly requires the advertisement of all execution sales.  


This Office has considered the question of who is responsible for the payment of the costs of the execution process before and concluded:


Where there is an execution resulting in the sale of property, a sheriff, who incurs actual costs in carrying out his duties under an execu​tion issued by a governmental department or court, may collect his costs out of the proceeds of the sale of the property and remit the net to the proper entity.

Opinion to the Honorable Roy C. Snead, Jr., Sheriff of Calhoun County, A.G. No. 84-00120, 2.  In the event the debtor has no property to levy and sell or the proceeds generated by the sale are insufficient to pay these costs, they could be levied against the party requesting the execution.  ALA. CODE § 6-9-27 (1993).  “[W]hen the proceeds from the sale of property are not adequate to cover the sheriff’s costs in an execution, such as publication, the plaintiff  . . . may be held liable for the difference in the proceeds received from the sale of the property and the actual costs of the execution.”  A.G. Opinion No. 84-00120, 3.

CONCLUSION


There are certain minimum notice requirements that must be met before an execution sale can be held and a debtor’s property sold.  The costs of the execution process may be deducted from any proceeds real​ized in the sale of the debtor’s assets.  If the proceeds are not sufficient to pay these costs, the party requesting the execution process may be held responsible for their payment.

QUESTION THREE


Whether, after posting public notice of the sale at the courthouse, unsold, levied-upon prop​erty could be sold at the same time as the sale of other levied‑upon property being offered for the first time.

FACTS AND ANALYSIS


The sheriff must comply with the notice requirements in section 6-9-87 of the Code of Alabama each time he attempts to sell a debtor’s assets, except when the sale is delayed due to inclement weather as pro​vided for in section 6-9-86 of the Code of Alabama where the sale is carried over day to day until the weather permits the sale to be held or where the sale must be conducted on subsequent days because of an inability to conclude it in one day.  So long as these provisions are com​plied with, however, section 6-9-86 of the Code of Alabama gives him broad authority and discretion to determine the time of the sale of the property, except that:


Lands, when levied on under execution from any court of record, must be sold on any Monday in the month at the courthouse of the county.  Other property may be sold on any day, except Sunday, either at the courthouse, the resi​dence of the defendant, the place where levied upon, or the neighborhood thereof, as may be most expedient.  The sale may be continued from day to day if rendered necessary by the inclem​ency of the weather or from inability to conclude the sale in one day.

ALA. CODE § 6-9-86 (1993).

CONCLUSION


Although a sheriff has broad discretion regarding the conduct of execution sales, he must comply with the general requirements governing when and how an execution sale may be conducted, and he must provide the notice required by law.

QUESTION FOUR


Whether, in response to a writ of execu​tion, the sheriff could apply the same standards of establishing a reasonable bid price which were set out in Question One.

FACTS, ANALYSIS, & CONCLUSION


As stated in the answer to Question One, there is no legal basis for the sheriff to establish the values of property to be sold as described in your letter.



I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/trk

3301/2386

