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Honorable Steven F. Schmitt





Attorney, City of Tallassee

Schmitt, Harper & Smith

Post Office Box 780608

Tallassee, AL  36078-0608

Industrial Development Board – Real Property - Municipalities - Elmore County - Tallapoosa County

The City of Tallassee can sell to its Industrial Development Board real property desired by a private indus​try subject to the conditions set out in the request.

Absent any legal impediment, the city council should determine whether monies from the UDAG Fund can be used by the City of Tallassee to reduce the city’s debt obligation on the loan used to pur​chase the property in question.

A city may convey real property to its Industrial Development Board for immediate resale at less than fair market value without violating sec​tion 94 of the Constitution of Ala​bama, as amended, if it is deter​mined that a public purpose will be served by the conveyance.

Dear Mr. Schmitt:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


May the City of Tallassee sell to the Industrial Development Board (IDB) the real property desired by AES Industries, Inc., subject to the following conditions:


a.  that the real property must be used for the development and construction of an industrial facility which will add jobs to the City’s economy; and


b.  that the IDB must pay to the City of Tallassee the same amount of monies which the IDB receives from the IDB’s sale of the real property to the industrial prospect as outlined in Exhibit “1,” said monies to be used by the City for payment on or reduction of the debt obligation incurred by the City to purchase the 54.4 acres from the Alabama Power Company; and

c.  the payment of these monies shall be made from the IDB to the City no later than the date the IDB transfers its interest in the real property to the industrial pros​pect.

FACTS AND ANALYSIS


Your request states:


On or about February 8, 1999, the City of Tallassee (hereinafter referred to as “City”), a duly organized municipality in the State of Ala​bama, purchased from the Alabama Power Com​pany approximately 54.4 acres of real property for the purchase price of One Hundred Thirty Thousand Seven Hundred and No/100 Dollars ($130,700).  At the time of this transaction, it was the intent of the City of Tallassee to use a portion of this real property for future expansion or development of an existing sewage lagoon, which is owned and operated by the City.  The remaining acreage purchased was intended by the City to be sold to the Industrial Development Board of the City of Tallassee (a Cater Act Cor​poration) for possible later sale or conveyance to an industrial prospect which would add jobs to the local economy.  It was the intent of the City that all sale proceeds paid by the Industrial Development Board (IDB) to the City would be used to retire a One Hundred Thirty Thousand Seven Hundred and No/100 Dollar ($130,700) loan obligation of the City.  This loan obligation of the City was incurred and used to purchase the 54.4 acres from the Alabama Power Company.


Even as the sale of real property from the Alabama Power Company to the City was in the process of being concluded, the IDB located an industrial prospect who made a tentative offer to the IDB for the purchase of a portion of the land which the City eventually purchased from the Alabama Power Company.  This offer of purchase was made by the industrial prospect AES Indus​tries, Inc., and later transmitted in writing to the executive director of the IDB, Stan Loomis.


Your question is answered in the affirmative.


Section 11-63-2(a)(2) of the Code of Alabama states:


(a)  In addition to all other powers that a municipality may have with respect to a related public corporation, any municipality may, with or without consideration and on such terms as its governing body may deem advisable:

*   *   *


(2)  Donate, convey, transfer, lease or grant to a related public corporation any property of any kind. . . .

ALA. CODE § 11-63-2(a)(2) (1994).


A related public corporation, in this instance, is a public corpora​tion organized pursuant to an Alabama statute requiring all directors of the corporation to be elected by the governing body of the municipality.  ALA. CODE § 11-63-1(2) (1994).  A municipal industrial development board is a related corporation.  ALA. CODE § 11-54-86 (1994).


The Attorney General has concluded that, pursuant to this provi​sion, a municipality may convey real property to its Industrial Develop​ment Board for use as an industrial park.  Opinion of the Attorney General to Honorable Wanda Ann Jorden, Mayor, Town of Triana, dated May 28, 1993, A. G. No. 93-00189.


As stated in your request, the Industrial Development Board of Tallassee was established under the Cater Act, that is, sections 11-54-80 through –101 of the Code of Alabama.  ALA. CODE § 11-54-80 to § 11‑54-101 (1994 and Supp. 1998).  The Attorney General has opined that the conveyance of property to an industrial development board by a municipality must be made in compliance with sections 11-54-80 to –101.  Opinion to Honorable Charles A. Short, City Attorney, Andalusia, dated July 29, 1998, A.G. No. 98-00191.


The State Land Sale Act is codified at sections 9-15-70 to –84 of the Code of Alabama.  ALA. CODE § 9-15-70 to § 9-15-84 (Supp. 1998).  It requires all sales and leases of real property made on the behalf of the State of Alabama or any department, board, bureau, commission, institu​tion, corporation, or agency when such real property has an appraised value of more than $10,000 to be by free and open competitive bid.  ALA. CODE § 9-15-71 (Supp. 1998).  It is stated, however, in section 9-15-82:


Except as set out hereinafter, nothing herein contained shall be construed to apply in any manner to the sale or lease of any real prop​erty or any interest therein owned in whole or in part by any county or municipal board of educa​tion, any county or municipal government or any of their respective boards, agencies, departments, corporations or instrumentalities including cor​porations and/or boards in regard to which any county or municipal governing body is a deter​mining or appointing authority. . . .

ALA. CODE § 9-15-82 (Supp. 1998).  The Land Sale Act, therefore, does not apply to the transaction in question.

CONCLUSION


The City of Tallassee can sell to its Industrial Development Board real property desired by a private industry subject to the conditions set out in the request.

QUESTION 2


May monies from the UDAG Fund be transferred to the City and/or used by the City to reduce the City’s debt obligation on the loan used to purchase the property from the Alabama Power Company?

FACTS, ANALYSIS, AND CONCLUSION


Your request states, regarding the UDAG Fund:


Based upon an unrelated transaction, there exists a “fund” commonly known and referred to as the “UDAG Fund.”  The monies contained in this fund are dedicated to the industrial develop​ment of the City of Tallassee.  Actual legal own​ership of this fund is vested in the City.  The custom and practice of the City through the years, however, has been to restrict the use of monies from this fund to industrial development only.


This Office does not have sufficient information regarding the UDAG Fund to specifically answer your question.  Absent any legal impediment, however, it is a determination to be made by the city council as to whether monies from the UDAG Fund can be used by the City of Tallassee to reduce the city’s debt obligation on the loan used to purchase the property in question.

QUESTION 3


Assuming that the answer to Question No. 2 is “yes,” may the City, after reducing the debt obligation, transfer to the IDB for nominal con​sideration and less than fair market value the real property which the industrial prospect desires to buy with the IDB, then later either selling the real property at its fair market value or even a reduced price to the industrial prospect?

FACTS AND ANALYSIS


The Attorney General has opined that a city cannot donate real property to its Industrial Development Board for immediate resale at less than fair market value without violating section 94 of the Constitution of Alabama, as amended.  ALA. CONST. art. IV, § 94; ALA. CONST. amend. 558.  Opinion to Honorable P. Richard Hartley, City Attorney, Greenville, dated November 20, 1987, A. G. No. 88-00063.  That opinion was rendered, however, prior to the Alabama Supreme Court case of Slaw​son v. Alabama Forestry Commission which held that a public entity, such as a municipality, may donate money or other thing of value, to a private person, corporation, or association without violating section 94 of the Constitution if it is for the benefit of the general public and for a public purpose.  Slawson v. Alabama Forestry Commission, 631 So. 2d 953, 955 (Ala. 1994).


The purpose for which a city transfers land to its Industrial Devel​opment Board is the key element in determining if the city can convey the property for nominal consideration and less than fair market value.  If the city can transfer the land to the industrial prospect for a public purpose, it can transfer the property to the Industrial Development Board for nominal consideration or less than fair market value, and the board, in turn, can convey the land to the industrial prospect at a price of less than fair mar​ket value.  On the other hand, if no public purpose will be served, the city cannot convey the land to the industrial prospect for nominal considera​tion.  The city cannot avoid this prohibition by transferring the land to the Industrial Development Board for nominal consideration, where the Board, in turn, conveys the land to the industrial prospect at less than the fair market value.


The determination of whether an appropriation or grant is for a public purpose is within the legislative domain.  Id. at 956.  If a public purpose will be served by the conveying of property to its Industrial Development Board for nominal consideration when, upon such convey​ance, the Industrial Development Board sells the land to the prospect for fair market value or less, the City of Tallassee may make such grant with​out violating section 94.

CONCLUSION

A city may convey real property to its Industrial Development Board for immediate resale at less than fair market value without violat​ing section 94 of the Constitution of Alabama, as amended, if it is deter​mined that a public purpose will be served by the conveyance.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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