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Honorable Michael G. Graffeo




Attorney, Alabaster Water Board

2100 SouthBridge Parkway, Suite 650

Birmingham, AL  35209

Utility Boards – Vacancies In Office – Term of Office - Shelby County

A person appointed to fill a vacancy created by the resignation of a coun​cil member from the Alabaster Water Board serves the remainder of that council member’s term on the water board.

Dear Mr. Graffeo:


This opinion of the Attorney General is issued in response to your request.

QUESTION


What is the length of term for an individ​ual appointed by the Alabaster City Council to the Board of Directors of the Alabaster Water Board to fill a vacancy on said Board caused by the resignation of a previously appointed Board Member who, at the time of appointment by the City Council to the Water Board, was, in fact, a duly elected official of the City of Alabaster, elected in August 1996 to a four-year term as a City Council member beginning October 7, 1996?

FACTS AND ANALYSIS


Your request states:

On October 7, 1996, the newly elected Alabaster City Council members were sworn in and began their terms as council members.  On the same date, pursuant to section 11-50-313 of the Code of Alabama, three council members were appointed to the Alabaster Water Board.

Subsequently, all three (3) council​men/board members(s) resigned from the Water Board.  The Alabaster City Council replaced all three councilmen/directors with the laymen, i.e., two men and a woman who are not elected offi​cials of the City of Alabaster.


Section 11-50-313 of the Code of Alabama provides for appoint​ments of officers to water boards as follows:


Any officer of the municipality shall be eligible for appointment and may serve as a member of the board of directors for the term for which he or she is appointed or during his or her tenure as a municipal officer, whichever expires first. . . .

ALA. CODE § 11-50-313 (Supp. 1998).


Under section 11-50-313, all terms on the board, after the initial terms, are six-year terms.  In the event that the board is increased from three to five members, one of the additional appointments is given a term of four years and the other appointment six years in order to continue the staggering of terms.  Thereafter, the term of each director is six years.  ALA. CODE § 11-50-313 (Supp. 1998).


If a council member is appointed to the water board, he or she con​tinues to serve as a member of the board during his or her tenure as a municipal officer or for his or her six-year term, whichever expires first.  The council members resigning from the water board were all appointed to serve six-year terms, although these terms could be cut short if their ten​ure as a municipal officer ended prior to the end of the terms.  The terms of the new non-council board member appointees would, therefore, be the time remaining on the terms of the vacating water board members.  ALA. CODE § 11-50-313 (Supp. 1998).  The fact that a council member’s term on the water board may actually be shorter than the six-year term to which he was appointed (because his tenure on the council lasts less than six years) does not affect the time remaining on the six-year term.


The person filling the vacancy serves for the time remaining in the term of the person he or she replaces.  Stated differently, the terms of the appointees are limited to the remaining unexpired term of the vacating official.  Thomas v. Florence, 388 So. 2d 994, 996 (Ala. 1980).  A water board appointee serves a fixed six-year term and may serve this full term unless his term on the city council ends before the six years expires; in which case, a vacancy would be created which could be filled for the unexpired term.

Individuals appointed to fill vacancies created by the resignations of council members serving on the water board serve out the remaining terms of the water board members they replace, that is, a time equal to the remaining portion of the council member’s term of office on the water board at the time of his or her resignation.

CONCLUSION


A person appointed to fill a vacancy created by the resignation of a council member from the Alabaster Water Board serves the remainder of that council member’s term of office on the water board.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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