March 18, 1999


Honorable Lawrence T. Oden





Mayor, City of Mountain Brook

Box 130009 Crestline Heights Branch

Mountain Brook, AL  35214

Municipalities – Privilege License Taxes – Municipal Ordinances - Jefferson County

Municipalities in the State of Ala​bama are authorized by section 11-51-90 to enact ordinances levying license taxes on businesses.

The City of Mountain Brook is authorized to impose a license fee on property owners who lease real property in the City, and on the managers or agents employed by the owners to lease the real property, if the City determines that such activ​ity is a “business” as defined by general law.

Dear Mayor Oden:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


By what authority is the City of Mountain Brook permitted to legislate, impose, and enforce municipal business licenses?

FACTS, ANALYSIS, AND CONCLUSION


Municipalities in the State of Alabama are authorized by section 11-51-90 to enact ordinances levying privilege and license taxes on businesses.  Tillman v. City of Homewood, 374 So. 2d 271, 272 (Ala. 1979).  Section 11-51-90 of the Code of Alabama provides:


All municipalities shall have the following powers:


(1)  To license any exhibition, trade, busi​ness, vocation, occupation, or profession not prohibited by the Constitution or laws of the state which may be engaged in or carried on in the city or town.


(2)  To fix the amount of licenses, the time for which they are to run, not exceeding one year, to provide a penalty for doing business without a license, and to charge a fee of not exceeding five dollars ($5) for issuing each license. . . .

ALA. CODE § 11-51-90 (1994).

QUESTION 2


(a)  May the City of Mountain Brook legally impose its municipal rental license on property owners (who are not licensed real estate agents) that lease real property that is located within the City’s boundaries?


(b)  In instances where property owners engage a rental manager (who is not a licensed real estate agent) to manage the rental activities for real properties located within the City’s boundaries, is it legal for the City to impose its rental license on the property manager, as well as the property owner?  In this instance, the rental manager’s license fee would be based on their gross commissions and the property owner’s license fee would be based on the gross rentals less the commissions paid to their property man​ager.

FACTS AND ANALYSIS


As stated above, municipalities have the authority to license busi​nesses.  In order to require licensing of property owners that lease real property located within the City’s boundaries, the act of leasing property would have to be considered a business.  A business is generally defined as:


Employment, occupation, profession, or commercial activity engaged in for gain or live​lihood. . . . That which habitually busies or occupies or engages the time, attention, labor, and effort of persons as a principal serious con​cern or interest or for livelihood or profit.

Black’s Law Dictionary 136 (6th ed. 1991).


The courts have generally defined a “business” or “engaging in business” as: 


[E]mployment which occupies the time, attention, and labor of the person so engaged in business.  That which a man occasionally engages in, as opportunity offers, or inclination prompts, is, for the time being his business; yet the law uses that term to indicate a regular and legal employment, not one that is occasional. . . . This, in contradistinction to a single act.

Rowe v. State, 99 So. 748, 749 (Ala. App. 1924);  See also State v. GM & O Land Co., 275 So. 2d 687 (Ala. Civ. App. 1973); Jones v. State, 149 So. 855 (Ala. App. 1933).


Several courts have specifically held that one single act of renting or leasing, in and of itself, does not constitute a “business.”  The Supreme Court of Appeals of Virginia held that a housewife who leased one parcel of vacant land for a twenty-five year term was not engaged “in the business of renting commercial property. . . .”  Young v. Vienna, 123 S. E. 2d 388, 391 (Va. 1962).


In determining whether operating or managing an office building constituted “carrying on of an occupation or business,” the Supreme Court of Louisiana held:


Of course, an isolated instance of leasing property by its owner would not be deemed pur​suing a trade, business, occupation, vocation or profession.

State v. Heyman, 151 So. 901, 903 (La. 1933).  The Supreme Court of Louisiana went on to say, however, “the operating or managing [as opposed to merely leasing] of an office building, . . . is now well recognized as the carrying on of an occupation or business.”  Id. citing Flint v. Stone Tracy Co., 220 U.S. 107, 31 S.Ct. 342 (1911).  


The Alabama Court of Appeals has also determined that one single act, combined with other factors, may constitute a “business.”  The court stated:


A single act, however, may be sufficient to constitute an “engaging in or carrying on the business” according to the intent with which the act is done, and other proof in the case.

Rowe v. State, 99 So. 748, 749 (Ala. App. 1924).


The City of Mountain Brook may legally impose a municipal rental license on property owners (who are not licensed real estate agents) who lease real property located within the City’s boundaries if the City ordi​nance requires a license of the property owners who are “engaging in business.”  The City should define the circumstances under which a prop​erty owner that leases property is in “business.”  The ordinance must dis​tinguish the “business” of renting or leasing from a “casual” non-business renting or leasing activity.  The guidelines may not, however, exceed the city’s authority to license a business.  In other words, the guidelines for determining whether an activity is a “business” or is “engaging in busi​ness” cannot include activity that would not be considered a “business” or “engaging in business” under general law.


Your second question concerns whether rental managers may be charged a licensing fee.  The Alabama Supreme Court has specifically held that a municipality can impose a license tax upon an agent, as well as the principal.  American Bakeries Co. v. City of Huntsville, 168 So. 880, 883 (Ala. 1936).  As stated above, if the City determines that the rental managers are engaged in a “business,” then the City may charge a license fee pursuant to section 11-51-90 of the Code of Alabama.

CONCLUSION

The City of Mountain Brook is authorized to impose a license fee on property owners who lease real property in the City, and on the man​agers or agents employed by the owners to lease the real property, if the City determines that such activity is a “business” as defined by general law.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Wendi B. Molz of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/WBM
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