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Honorable Gary C. Sherrer

Attorney for the Houston County Commission

Post Office Drawer 668

Dothan, Alabama 36302

Competitive Bid Law – Exemptions -Counties – Contracts

“Custom software” may be exempt from the requirements of the com​petitive bid law.  

Hardware that is available from multiple sources should be purchased by competitive bid.

Dear Mr. Sherrer:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether the software, hardware, and pro​fessional services provided to Houston County by SysCon are exempt from the competitive bidding requirements of state law.

FACTS AND ANALYSIS


In your letter, you stated that SysCon, a computer software devel​oper, designed the PROMIS software currently being used by the Houston County probate judge’s office.  Apparently, only PROMIS software prod​ucts are compatible with the software currently in use in the probate judge’s office.  According to your letter, it would be time consuming and expensive to convert to another software system.  The county’s contract with SysCon includes hardware components, off-the-shelf software com​ponents, vertical market software products available only from SysCon, and technical support for both the hardware and the software.  The major​ity of the county’s cost is for the vertical market software products, updates, and support, not the hardware components or the off-the-shelf software.  You also stated that the PROMIS software product, as custom​ized for the Houston County probate judge’s office, is unique and offers a number of special features that are not available, without customization, from any other vendor selling and supporting such software products in Alabama.  Since Houston County entered into its original contract with SysCon, other vendors have begun to offer similar document-imaging products and services.


Alabama’s competitive bid law can be found at section 41-16-50 of the Code of Alabama and provides: 


[A]ll expenditure[s] of funds . . . for the purchase of . . . equipment, supplies, or other personal property involving seven thousand five hundred dollars ($7,500) or more . . . made by or on behalf of  . . . county commissions . . . shall be made under contractual agreement entered into by free and open competitive bidding, on sealed bids, to the lowest responsible bidder.

ALA. CODE § 41-16-50(a) (Supp. 1998). 


Section 41-16-51 of the Code of Alabama provides exemptions from the competitive bid law.  Section 41-16-51(a)(11) of the Code of Alabama exempts “[p]urchases of computer and word processing hardware when the hardware is the only type that is compatible with hardware already owned by the entity taking bids and custom software” and section 41-16-51(a)(13) of the Code of Alabama exempts “[c]ontractual services and purchases of commodities for which there is only one vendor or supplier.”  ALA. CODE § 41-16-51(a)(11) and (13) (Supp. 1998).


When asked to interpret these provisions of law, this Office has concluded:


[T]he purchase of software that is available from more than one vendor is subject to the bid law unless the awarding authority can document a professional exemption under Section 41-16-51(a)(3). . . .  Pursuant to 41-16-51(a)(11), the Legislature has now classified software that requires customizing and formulation by a pro​fessional as “custom software” and has specifi​cally exempted customized software from the bidding process.

Attorney General’s opinion to Honorable Robert W. Ennis, IV, Tuscaloosa City Attorney, dated October 21, 1993, A.G. No. 94-00023 at 3.  “Soft​ware that will require substantial creative work by a professional/vendor to comply with unique specifications could constitute ‘custom software’ within the meaning of Section 41-16-51(a)(11).” Id.  This Office has found software to be “custom” if it is built or made “according to the specifications of the buyer.”  Id.

We remind you, however, that, as this Office has pointed out before, “[t]his office does not possess facts sufficient to either contradict or confirm your assertion that the computer software which you propose to buy is a single source [or custom] item.  This is ultimately an adminis​trative decision to be made by . . . [county officials].” Attorney General’s opinion to Honorable Steve Means, Mayor of Gadsden, dated January 19, 1982, A.G.No. 82-00143 at 2, quoting Attorney General’s opinion to Hon​orable Ralph P. Eagerton, Jr., Commissioner of Revenue, dated June 27, 1979, A.G. No. 79-00397.


This Office has repeatedly concluded that the purchase of computer equipment that is compatible to an existing system and which is available from only one source is not subject to the competitive bid law.  Attorney General’s opinion to Honorable Thad Morgan, Superintendent of the Enterprise City Schools, dated May 30, 1991, A.G. No. 91-00282 at 3; see also Attorney General’s opinion to Honorable Gary L. Rigney, University Counsel, University of Alabama in Huntsville, dated February 12, 1976, at 1, File No. 106; Attorney General’s opinion to Honorable Steve Means, Mayor of Gadsden, dated January 19, 1982, A.G. No. 82-00143 at 2; Attorney General’s opinion to Honorable William H. Brigham, Assistant City Attorney of Mobile, dated July 30, 1985, A.G. No. 85-00449 at 2.  It should be noted, however, that if the county seeks to purchase hardware that is available from multiple sources, that purchase is subject to the competitive bid law.

CONCLUSION


It appears that at least some of the software currently in use in the probate judge’s office in Houston County is “custom software” which is exempt from the competitive bid law.  Whether software is exempt from the competitive bid law, however, is a factual determination that must ultimately be made by county officials.  If the county seeks to purchase other pieces of hardware that are available from multiple sources, Ala​bama’s competitive bid law requires that they be purchased by competi​tive bid.  


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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