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Honorable D. David Parsons

Commissioner

Department of Insurance

201 Monroe Street, Suite 1700

Post Office Box 303351

Montgomery, AL  36130-3351

Insurance – Insurance Department - Premium Taxes – Funds

The limitation on deposits into the Education Trust Fund found in sub​division (4) of subsection (d) of section 27-4A-3 of the Code of Ala​bama has no effect on the deposit of premium tax pursuant to section 27-47-3 of the Code.
Dear Commissioner Parsons:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether the cap on Education Trust Fund deposits found in section 27-4A-3 of the Code of Alabama applies to deposits made pursuant to section 27-47-3 of the Code of Alabama.
FACTS, LAW, AND ANALYSIS

The Insurance Premium Tax Reform Act of 1993 was enacted as Act No. 93-679 and is codified in sections 27-4A-1 through 27-4A-7 of the Code of Alabama.  Subdivision (2) of subsection (a) of section 27-4A-3 of the Code sets forth “the rates of taxation on premiums for health insur​ance, and accident and health insurance for which a separate premium is charged. . . .”  ALA. CODE § 27-4A-3(a)(2) (1998).  Subsection (d) of section 27-4A-3 of the Code provides direction as to how the premium taxes collected are to be deposited into the State Treasury as follows:

(d) The premium taxes collected under this section shall be deposited in the State Treasury and credited as follows:

(1) To the credit of the State General Fund:


a. One hundred percent of the premium tax paid by all health maintenance organizations, domestic and foreign.


b. Fifty percent of the premium tax paid by domestic life insurers.


c. No part of the premium tax paid by non-profit corporations organized pursuant to the provisions of sections 10-4-100 to 10-4-115, inclusive.


d. Twenty-five percent of the premium tax paid by all other domestic insurers.


e. One hundred percent of the premium tax paid by foreign life insurers.


f. Sixty-two and one-half percent of the premium tax paid by all foreign property insur​ers.


g. Seventy-five percent of the premium tax paid by all other foreign insurers.


(2) To the credit of the Education Trust Fund:


a. Fifty percent of the premium tax paid by domestic life insurers.


b. No part of the premium tax paid by non-profit corporations organized pursuant to the provisions of sections 10-4-100 to 10-4-115, inclusive.


c. Seventy-five percent of the premium tax paid by all other domestic insurers.


d. Thirty-seven and one-half percent of the premium tax paid by foreign property insurers.


e. Twenty-five percent of the premium tax paid by all other foreign insurers.


(3) To the credit of the Alabama Special Mental Health Trust Fund 100 percent of the premium taxes paid by nonprofit corporations organized pursuant to sections 10-4-100 to 10-4-115, inclusive.


(4) Any provision of this subsection (d) to the contrary notwithstanding, the amount cred​ited to the Education Trust Fund and the Alabama Special Mental Health Trust Fund for any fiscal year after the fiscal year ending September 30, 1992, under this subsection (d) shall be limited to no more than the amount so credited in the fis​cal year ending September 30, 1992. Any pre​mium tax that would have been credited to the Education Trust Fund or the Alabama Special Mental Health Trust Fund but for this limitation, shall be credited to the State General Fund.

ALA. CODE § 27-4A-3(d) (1998).

In 1995, the Legislature enacted Act No. 95-738, now codified as sections 27-47-1 through 27-47-3 of the Code, establishing special provi​sions allowing for income tax deductions for premiums paid for certain long-term insurance.  For the purposes of this new act, long-term care insurance “shall be treated as an accident or health insurance contract.”  ALA. CODE § 27-47-2(b) (1998).  Section 3 of the act, now codified as section 27-47-3 of the Code, reads as follows:

Any amounts of premium tax for long-term care coverage shall be deposited into the Educa​tion Trust Fund.
ALA. CODE § 27-47-3 (1998).

In 1998, the Legislature amended section 27-4A-3 of the Code whereby the cap set forth in subsection (d) was reiterated.

It is clear from these statutes that long-term care insurance premi​ums are subject to the premium tax applicable to health insurance.  The confusion comes from the fact that one statute (section 27-4A-3) provides direction for the deposit generally of all insurance premium taxes based on the type of insurer paying the tax, while another statute (section 27-47-3) provides direction for the deposit of a specific insurance premium tax based on the type of insurance sold.  

Ascertaining and effectuating the Legislature’s intent in enacting a statute is the basic rule of statutory construction.  Clark v. Houston County Commission, 507 So. 2d 902 (Ala. 1987); Advertiser Co. v. Hob​bie, 474 So. 2d 93 (Ala. 1985).  When statutes are found to conflict, they should be resolved in favor of each statute, when possible, to establish a harmonious plan.  Sparks v. Calhoun County, 415 So. 2d 1104 (Ala. Civ. App. 1982).  If the conflict between two statutes is irreconcilable, then the last legislative expression will control. Baldwin County v. Jenkins, 494 So. 2d 584 (Ala. 1986). If the conflict is between a general statutory provision and a specific provision, however, the specific provision will govern over the general provision.  Karrh v. Board of Control of Employ​ees’ Retirement System of Alabama, 679 So. 2d 669 (Ala. 1996).

Premium taxes collected pursuant to section 27-4A-3 of the Code of Alabama are to be deposited into the State Treasury as directed in sub​section (d) of section 27-4A-3 of the Code.  Amounts to be credited to the State General Fund are set forth in subdivision (1), to the Education Trust Fund in subdivision (2), and to the Alabama Special Mental Health Fund in subdivision (3).  Each of these subdivisions draw distinctions based on the type of insurer paying the tax, not the type of insurance sold.  Subdi​vision (4) then limits the amounts that will be deposited into the Educa​tion Trust Fund and the Alabama Special Mental Health Trust Fund “under this subsection (d).”  This limitation is specifically notwithstanding “[a]ny provision of this subsection (d) to the contrary.”  ALA. CODE § 27-4A-3(d)(4) (1998).  The “contrary” provision here is found in section 27-47-3 of the Code of Alabama which directs the premium tax collected for long-term care insurance to be deposited into the Education Trust Fund.  No distinction is drawn in section 27-47-3 as to the type of insurer paying the tax.  


The question presented is whether the limitation on deposits to the Education Trust Fund found in section 27-4A-3 applies to deposits made in accordance with section 27-47-3.  It is the opinion of this Office that the specific direction found in section 27-47-3 as to the deposit of insur​ance premium tax collected on long-term care insurance takes priority over the general direction found in section 27-4A-3.  Thus, the two acts may be read together to form one harmonious plan as to what was intended by the Legislature.
CONCLUSION


The limitation on deposits into the Education Trust Fund found in subdivision (4) of subsection (d) of section 27-4A-3 of the Code of Ala​bama has no effect on the deposit of premium tax pursuant to section 27-47-3 of the Code.

I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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