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Honorable Jim Hildreth

Escambia County Tax Assessor

Post Office Box 556

Brewton, Alabama  36427

Tax Assessor – Ad Valorem Taxes – Charitable Organizations – Charitable Purposes

Property owned by the Lions Club of Flomaton and leased to other nonprofit organizations may be exempt from ad valo​rem taxation under certain circum​stances.  It is the duty of the tax assessor, however, to determine whether this prop​erty is being used “for pur​poses purely charitable,” a use which would qualify it for exemption from ad valorem taxation.

Dear Mr. Hildreth:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether real property belonging to the Lions Club of Flomaton qualifies for exemption from ad valorem taxation.

FACTS AND ANALYSIS


In your letter of request, you state:


The Lions Club of Flomaton owns certain real property situated in Escambia County.  They lease, on occasion, to certain organizations that are not for profit.  All income derived from leasing of the property is applied toward utility costs and maintenance.  Any sur​plus income is applied with other Lions Club fundraising moneys towards purely charitable projects.  Would this qualify them to be purely charitable and therefore exempt from ad valorem taxation?


Section 91 and amendment 373(k) of the Constitution of Alabama and sec​tion 40-9-1 of the Code of Alabama govern the exemption of real property from ad valorem taxation. Section 91 of the Constitution of Alabama prohibits the Legislature from “tax[ing] the property, real or personal,  . . . when same are used exclusively for religious worship, for schools, or for purposes purely chari​table.”  ALA. CONST. art. IV, § 91.  Amendment 373(k) reinforces this prohibi​tion by providing that “[t]he following property shall be exempt from all ad valo​rem taxation:  . . . property devoted exclusively to religious, educational or charitable purposes.”  ALA. CONST. amend. 373(k).  The prohibition against levying ad valorem taxes on the real and personal property of charities occurs again in section 40-9-1(1) of the Code of Alabama, which provides:


The following property and persons shall be exempt from ad valorem taxation and none other: . . . all property, real and personal, used exclusively for relig​ious worship, for schools or for purposes purely charita​ble; provided that property, real or personal, owned by any educational, religious, or charitable institution, society or corporation let for rent or hire or for use for business purposes shall not be exempt from taxation, notwithstanding that the income from such property shall be used exclusively for education, religious, or charita​ble purposes. . . .

ALA. CODE § 40-9-1(1) (1998).


The courts have held that the use of property is the proper test of whether property is eligible for exemption from ad valorem taxation.  Most Worshipful Grand Lodge of the Free and Accepted Masons of the State of Alabama v. Sara Norred, as Tax Collector of Montgomery County, et al., 603 So. 2d 996 at 1000 (Ala. 1992).  In Norred, the Court held that “[g]enerally, who owns the property at issue is unimportant; how the property is used is determinative.”  Id. at 1000.  Similarly, this Office has said that the entitlement to the “exemption rises from the use of the property and not the nature of the owner of the property.”  Opinion to Honorable James E. Witherington, Tax Assessor of Monroe County, dated November 17, 1983, A. G. No. 84-00068 at 1.  In order to qualify for exemption, property must be used exclusively for religious worship or for schools or for pur​poses purely charitable pursuant to section 40-9-1 of the Code of Alabama.  Opinion to Honorable John Kennard, Tax Assessor of Greene County, dated June 5, 1997, A. G. No. 97-00201 at 2.  The courts have supported this position.  In Crim v. Phipps, the Alabama Supreme Court held that “if the property is owned by a religious, charitable, or school organization, and is leased or rented for use for any purpose than such as the Constitution contemplates, the land is not exempt.”  Crim v. Phipps, 601 So. 2d 474 (Ala. 1992), rehearing denied (Septem​ber 27, 1996), cert. denied (January 31, 1997).


In Norred, the Court held that where a shopping center was not used exclu​sively for charitable purposes, the tax exemption was not available to the prop​erty owner.  Norred, 603 So. 2d at 1001.  


When a property owner allows another party to use his property for religious, educational, or charitable purposes, and the owner derives no income or benefit from the property, then the property is used exclusively for a religious, educational, or charitable use, and the property owner is entitled to a § 91 exemption.  How​ever, if the owner receives any income or benefit from the property, the property is not used for religious, edu​cational, or charitable purposes, and the owner is not entitled to a § 91 exemption.

Id. at 1000.  The Alabama Supreme Court has ruled that it is the use of the prop​erty that determines whether it qualifies for exemption.  In State v. Church of the Advent, the Court concluded that “if the ownership [of the property] is immate​rial, the disposition of the rent, which is an incident to the ownership, is likewise of no consequence in construing this provision of our Constitution.”  State v. Church of the Advent, 95 So. 3, 4 (1923).


More recently, Alabama’s courts have considered whether a tax exemption was appropriate for a hotel and conference center leased by Auburn University to a private limited partnership where University functions and needs were given priority and most guests were associated with the University.  AU Hotel v. Eagerton, 689 So. 2d 859, 861 (Ala. Civ. App. 1996).  The Court concluded that the “let for rent or hire or for use for business purposes” of this property removed it from the scope of the tax exemption for property used exclusively for educa​tional purposes.  AU Hotel, 689 So. 2d at 862.


In considering the issue of whether a particular piece of property qualifies for exemption from ad valorem taxation, this Office has concluded, “[i]n general, it is the responsibility of the tax assessor to make a determination regarding the exemption claimed on the basis of charitable use.”  Opinion to Honorable Michael Miaoulis, Board of Equalization of Montgomery County, dated October 5, 1992, A. G. No. 93-00003 at 3.  Particularly relevant to that inquiry, however, may be the portion of section 40-9-1(1) which provides “that property, real or personal, owned by any educational, religious, or charitable institution, society or corporation let for rent or hire or for use for business purposes shall not be exempt from taxation, notwithstanding that the income from such property shall be used exclusively for education, religious, or charitable purposes. . . .”  ALA. CODE. §40-9-1(1) (1993). 

CONCLUSION


The Lions Club of Flomaton owns property that it rents to other nonprofit organizations.  It uses the proceeds generated from these leases to pay the utility and maintenance costs of the building and uses any surplus money to support its charitable activities.  This property may be exempt from ad valorem taxation only if the use of the property is deemed “purely charitable.”  It is the duty of the tax assessor to make this determination and decide whether, under the law, this prop​erty qualifies for exemption from ad valorem taxation.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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