February 25, 1999


BEFORE CITING, SEE SECTION 15-22-27 OF THE CODE OF ALABAMA, AS AMENDED BY ACT NO. 2003-300.
Honorable Donald L. Parker

Acting Executive Director

Board of Pardons and Paroles

Lurleen B. Wallace Building

500 Monroe Street 

Montgomery, AL 36130 

Pardons and Paroles – Pardons and Paroles Board – Sentences – Capital Punishment – Crimes and Offenses

Under the Constitution of Alabama, the power to commute a sentence of death is vested exclusively in the Governor.  Furthermore, the author​ity is constitutionally unrestricted.  Therefore, the Governor may com​mute a death sentence to a lesser sentence otherwise unauthorized by statute.  When the authority is exer​cised, the resulting sentence depends directly upon the specific order of the Governor.  

If a death sentence is commuted to “life,” pursuant to section 15-22-27, the prisoner must serve at least 15 years from the date of the commuta​tion in order to become eligible for parole. 

Dear Mr. Parker:


This opinion of the Attorney General is issued in response to your request. 

QUESTIONS ONE AND TWO

Does the Capital Offenses Statute passed in 1981 (section 13A-5-39 of the Code of Ala​bama), which requires a sentence of “death” or “life without parole” for a conviction of a Capi​tal Offense, conflict with section 13A‑22‑27(b) of the Code passed in 1951, which states the Governor may commute a death sentence to a “life” sentence for which a defendant may be paroled after serving fifteen (15) years of that sentence?

Does the Governor’s commuting of a death sentence commute that sentence to a “life” sen​tence or to a “life without parole” sentence?

FACTS AND ANALYSIS

The first two questions can essentially be answered together. Because of the context in which these questions arise, it is fair to assume that the underlying inquiry is whether the Governor can commute a death sentence to a sentence not authorized by statute.  The answer to that question is yes.  “Under the Constitution of Alabama, the power to com​mute a death sentence is vested exclusively in the Governor.”  Wilson v. State, 105 So. 2d 66 (Ala. 1958), citing ALA. CONST. § 124 (amended 1939).  Furthermore, other than applying only to death sentences, nothing in section 124 restricts the Governor’s power of commutation: 

   The governor shall have power to grant reprieves and commutations to persons under sentence of death.  The legislature shall have power to provide for and to regulate the admini​stration of pardons, paroles, remission of fines and forfeitures, and may authorize the courts having criminal jurisdiction to suspend sentence and to order probation.  No pardon shall relieve from civil and political disabilities unless spe​cifically expressed in the pardon.

ALA. CONST. § 124 (amended 1939) (emphasis added)
.

Alabama’s Capital Offense Statute is set forth in sections 13A-5-39 through 13A-5-59 of the Code of Alabama.  A capital offense is “[a]n offense for which a defendant shall be punished by a sentence of death or life imprisonment without parole. . . .”  ALA. CODE § 13A-5-39(1) (1994).   The Code further provides that “[u]pon conviction of a defendant for a capital offense, the trial court shall conduct a separate sentence hearing to determine whether the defendant shall be sentenced to life imprisonment without parole or to death.”  ALA. CODE § 13A-5-45(a) (1994).  The law is clear in Alabama, therefore, that the only two sen​tences available to any individual convicted of capital murder are life without parole and death.  This restriction appears to conflict with the following provisions of the Alabama Code which, as is correctly noted within the Board’s inquiry, were enacted thirty years prior to Alabama’s Capital Offense Statute:

(a)  Any person whose sentence to death has been commuted by the Governor to life imprisonment shall not thereafter be eligible for a pardon unless sufficient evidence is presented to the Board of Pardons and Paroles to satisfy it that such person was innocent of the crime for which he was convicted, the board votes unani​mously to grant such a person a pardon, and the Governor concurs in and approves the granting of the pardon.

(b) Any person whose sentence to death has been commuted by the Governor to life imprisonment shall not be eligible for a parole from the Board of Pardons and Paroles until he shall have served at least 15 years of such life sentence, and any parole granted contrary to the provisions of this subsection shall be void.

ALA. CODE § 15-22-27 (1995).  In the sense that section 15-22-27 refers to a sentence that is not authorized by statute, there does appear to be a conflict.  The reference to a life sentence, however, is made in the context of the Governor’s power of commutation. The Legislature’s decision to designate only two available sentences for a capital murder conviction has no effect on the executive’s unlimited authority to commute a death sen​tence.  Because the Governor’s power is not constitutionally restricted to only those sentences authorized by statute, there is no conflict between the two provisions.


While not directly determinative, a review of the President’s con​stitutional authority to grant pardons does shed light on the issue.  In Schick v. Reed, 419 U.S. 256 (1974), the United States Supreme Court addressed a question concerning the extent of the presidential pardoning power contained in the United States Constitution.   The federal Constitu​tion specifically bestows upon the President the “Power to Grant Reprieves and Pardons for Offenses against the United States, except in Cases of Impeachment.”  U.S. CONST. art. II, § 2.  The petitioner in Schick had been sentenced to death by a court martial pursuant to the Uni​form Code of Military Justice.  Subsequently, President Eisenhower com​muted his death sentence to “life imprisonment, subject to the condition that he would not thereafter be eligible for parole.”  Schick v. Reed, 419 U.S. 256, 257 (1974).  One issue raised in the case was whether “Eisenhower exceeded his powers under Art. II by imposing a condition not expressly authorized by the Uniform Code of Military Justice.”   In answering the question in the negative, the Court held that “[i]n light of the English common law from which such language was drawn, the con​clusion is inescapable that the pardoning power was intended to include the power to commute sentences on conditions which do not in themselves offend the Constitution, but which are not specifically provided by stat​ute.”  Id. at 265.  The majority opinion emphasized that the only limits on the presidential pardoning power are those contained within the Constitu​tion itself.  Id. at 266-67.  Therefore, any requirement that the executive commute a sentence to one authorized by statute would place unauthorized congressional restrictions on the pardoning power.  Id.  


In resolving the issue in Schick, the United States Supreme Court discussed the English Crown’s power to extend mercy in the nature of a pardon.  This common law power of the king was the genesis for the presidential pardoning power and for similar clauses contained in early state constitutions.  The Court explained a lack of debate on the issue during the Constitutional Convention by noting that “the draftsmen were well acquainted with the English Crown authority to alter and reduce punishments as it existed in 1787.”  Id. at 260.  The Court described that authority, in part, as follow:  

   Various types of conditions, both penal and nonpenal in nature, were employed.  For exam​ple, it was common for a pardon or commutation to be granted on condition that the felon be transported to another place, and indeed our own Colonies were the recipients of numerous sub​jects of ‘banishment.’  This practice was never questioned despite the fact that British subjects generally could not be forced to leave the realm without an Act of Parliament and banishment was rarely authorized as a punishment for crime.

Id. at 261.  Therefore, history informs us that, at the time of the adoption of the federal and early state constitutions, the English Crown was exer​cising the right to attach conditions to commutations that were unauthor​ized by Parliament.  Likewise, based upon their constitutional authority, “Presidents throughout our history as a Nation have exercised the power to pardon or commute sentences upon conditions that are not specifically authorized by statute.”  Id. at 266.  “[T]he power flows from the Consti​tution alone, not from any legislative enactments, and, [therefore,] it can​not be modified, abridged, or diminished by the Congress.”  Id. 


Not unlike the presidential pardoning power, the governor’s authority in Alabama to commute a death sentence is derived directly from the Constitution itself.  It is not dependent upon the permission of the legislative branch, nor is it susceptible to legislative restrictions.  The Alabama Constitution clearly and unambiguously states that “the governor shall have power to grant reprieves and commutations to people under sentence of death.”  ALA. CONST. § 124 (amended 1939).  Therefore, any attempt by the Legislature to restrict the Governor’s power of commuta​tion would violate the separation of powers doctrine, set forth in the Ala​bama Constitution as follows:   

In the government of this state, except in the instances in this Constitution hereinafter expressly directed or permitted, the legislative department shall never exercise the executive and judicial powers, or either of them; the executive shall never exercise the legislative and judicial powers, or either of them; the judicial shall never exercise the legislative and executive powers, or either of them; to the end that it may be a gov​ernment of laws and not of men.

ALA. CONST. art. III, § 43.  

A determination that the Legislature has no authority to restrict the Governor’s power of commutation is likewise consistent with Alabama precedent.  While the precise issue as related to commutation may not have arisen, Alabama courts have struck down legislative attempts to intrude upon executive power to grant other forms of clemency.
  See Montgomery v. State, 163 So. 365, 368 (Ala. 1935) (stating that “where the pardoning power is conferred on the executive without express or implied limitations, the grant is exclusive, and the legislature can neither exercise such power itself nor delegate it elsewhere, nor interfere with or control the proper exercise thereof, as by imposing conditions to the full enjoyment of the rights conferred by such pardon”); State Ex Rel. French Et Al. v. Stone County Treasurer, 139 So. 328, 330 (Ala. 1932) (holding that “[b]y conferring [the] right to remit fines imposed and forfeitures accruing in criminal proceedings upon the Governor, the Constitution, in this, and to this extent, took this right from the Legislature”).  

In addition, other states have reached similar conclusions.  See Carroll v. Raney, 953 S.W.2d 657, 661 (Tenn. 1997) (holding that “the commuted sentence of 22 years to life imposed by the Governor was a proper exercise of his authority under article III, § 6 of the Tennessee Constitution, even if considered an indeterminate term that could not have been imposed under the statutes by the judge or jury when the defendant was convicted”); Coleman v. Ohio Adult Parole Authority, 685 N.E.2d 241 (Ohio Ct. App. 1996) (holding that “[b]ecause the grant of the clem​ency power with respect to commutations and reprieves is unfettered, any regulation by the General Assembly that acts to limit the Governor’s power to grant commutations or reprieves is a violation of the Constitu​tion”); Eacret v. Holmes, 333 P. 2d 741 (Or. 1958) (stating that “[w]here the constitution thus confers unlimited power on the Governor to grant reprieves, commutations and pardons, his discretion cannot be controlled by any judicial decision”); Green v. Gordon, 246 P. 2d 38 (Cal. 1952) (rejecting defendant’s argument that the Governor could not commute his death sentence to life without the possibility of parole because the only punishments established for the offense of first-degree murder by the legislature were death and life with the possibility of parole).

Finally, it should be noted that while the Governor’s power of commutation may not be restricted, the Legislature “may enact laws to render its exercise convenient and efficient.”  Fuller v. State, 26 So. 146, 147 (Ala. 1899).  At the time Fuller was decided, the Governor had the constitutional authority to grant pardons.  Constitution of 1875, art. V, § 12.  The Fuller court approved of legislation which provided that the Governor, pursuant to his constitutional authority to pardon, could parole an inmate on good behavior and, upon the failure of the inmate to observe the conditions of the parole, direct the rearrest and return of the inmate to custody.  Id. at 147-48.  Likewise, although it may not restrict the power, the Legislature may enact laws that render the Governor’s exercise of the authority to commute death sentences orderly and efficient.  

CONCLUSIONS
It is within the context of the foregoing analysis that the Board’s initial inquiry is answered in the negative.  There is no conflict between Alabama’s Capital Offense Statute and section 15-22-27(b) of the Code of Alabama.  The latter provision simply sets forth guidelines regarding parole eligibility for “[a]ny person whose sentence to death has been commuted by the Governor to life imprisonment.”  The Governor’s authority to commute a death sentence to one of life imprisonment is derived directly from the Alabama Constitution and is, therefore, not dependant upon any grant of authority from the Legislature.  It is true that, pursuant to the Capital Offense Statute, the only sentences that can legally be imposed by a judge upon one convicted of capital murder are death or life without parole.  The legislation restricting a trial judge in such a manner, however, cannot be read to restrict the constitutional authority of the Governor to commute a death sentence to a term less than life without parole.

Regarding the Board’s second inquiry, the foregoing analysis plainly leads to a conclusion that the Governor possesses the authority to commute a death sentence to either life or life without parole.  Therefore, when the executive branch exercises its constitutional authority to com​mute a death sentence, the resulting sentence depends directly upon the specific order of the Governor.

QUESTION 3

Does section 15-22-27(b) of the Code, which states “[a]ny person whose sentence to death has been commuted by the Governor to life impris​onment shall not be eligible for a parole from the Board of Pardons and Paroles until he shall have served at least 15 years of such life sentence, and any parole granted contrary to the provisions of this subsection shall be void,” require a defen​dant to serve fifteen (15) years from the date of the Governor’s commutation to the “life” sen​tence or serve the fifteen (15) years from the original sentencing date?

FACTS AND ANALYSIS


The finding above, that the Governor possesses the constitutional authority to commute a death sentence to one of life imprisonment, leads to the Board’s third inquiry, and an interpretation of the following statute:

(b) Any person whose sentence to death has been commuted by the Governor to life imprisonment shall not be eligible for a parole from the Board of Pardons and Paroles until he shall have served at least 15 years of such life sentence, and any parole granted contrary to the provisions of this subsection shall be void.

ALA. CODE § 15-22-27 (1975).  

Initially, one might question whether section 15-22-27 constitutes an unauthorized restriction on the executive power of commutation.  It does not.  As was discussed extensively in response to the Board’s first two inquiries, the Governor plainly has the constitutional authority to commute a death sentence to a term less than life without parole.  If that power is exercised, however, the question of parole eligibility is consti​tutionally deferred to the Legislature.  In fact, the Legislature’s authority in that regard is derived from the same constitutional provision that grants the executive the power of commutation.  

   The governor shall have power to grant reprieves and commutations to persons under sentence of death.  The legislature shall have power to provide for and to regulate the admini​stration of pardons, paroles, remission of fines and forfeitures, and may authorize the courts having criminal jurisdiction to suspend sentence and to order probation.  No pardon shall relieve from civil and political disabilities unless spe​cifically expressed in the pardon.

ALA. CONST. § 124 (amended 1939) (emphasis added).  Pursuant to the Constitution, therefore, if the Governor commutes a death sentence to a term less than life without parole, the question of parole eligibility falls within the authority of the Legislature.

Acknowledging the Legislature’s power to provide for and regulate paroles, the question to be resolved is whether the 15 years, referred to in section 15-22-27(b), begins to run on the date of the original death sen​tence or the date of the executive order granting commutation.  The answer is found within the plain language of the statute itself.  Black’s Law Dictionary defines “commutation” as an “alteration; change; substi​tution; the act of substituting one thing for another.  In criminal law, the change of a punishment to one which is less severe; as from execution to life imprisonment.”  Black’s Law Dictionary 192 (6th ed. 1991).  The Governor’s action, therefore, results in the substitution of a life sentence for the previous death sentence.  It necessarily follows that the individual in question would begin serving the life sentence on the date it came into effect, i.e., the date of the Governor’s order.    

Furthermore, the wording of the provision plainly provides that the life sentence is a new sentence of which the individual in question must serve 15 years in order to become parole eligible.  Specifically, the stat​ute mandates that one shall not be eligible for parole until he shall have served at least 15 years of such life sentence.  As used in this instance, the term “such” is defined by Webster’s Dictionary as “being the person or thing . . . indicated.”  The “thing indicated” here is the life sentence resulting from the action of the Governor.  The plain meaning of the stat​ute can, therefore, be stated as follows: Any person whose death sentence has been commuted to life imprisonment shall not be eligible for parole until he shall have served at least 15 years of the life sentence imposed by the Governor.

CONCLUSION


Based upon the plain language of section 15-22-27, a prisoner whose death sentence has been commuted to “life” must serve at least 15 years from the date of the commutation in order to become eligible for parole.  


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Clay Crenshaw or Michael Billingsley of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/MB

3499/1789

�For examples of state constitutions that limit or authorize limitations or regulations on the power to pardon or commute, see Ariz. Const. art. 5, § 5 (providing “[t]he Governor shall have power to grant reprieves, commutation, and pardons, after convictions, for all offenses except treason and cases of impeachment, upon such conditions and with such restrictions and limitations as may be provided by law”); Kan. Const. art. 1, § 7 (providing “[t]he pardoning power shall be vested in the governor, under regulations and restrictions prescribed by law”); Mich. Const. art. 5, § 14 (providing “[t]he governor shall have power to grant reprieves, commutations, and pardons after convictions for all offenses, except cases of impeachment, upon such conditions and limitations as he may direct, subject to procedures and regulations prescribed by law”); S.C. Const. art. IV, § 14 (providing that “[w]ith respect to clemency, the Governor shall have the power only to grant reprieves and to commute a sentence of death to that of life imprisonment.  The granting of all other clemency shall be regulated and provided for by law”); Wash. Const. art. 3, § 9 (providing “[t]he pardoning power shall be vested in the governor under such regulations and restrictions as may be prescribed by law”).     


� Prior to the adoption of amendment 38 to section 124 of the Alabama Constitution, the Governor, in addition to the power to grant reprieves and commutations, had the authority to remit fines and forfeitures and, after conviction, to grant paroles and pardons, except in cases of impeachment.  ALA. CONST. § 124 (amended July 21, 1939, by Amendment No. 38).
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