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Honorable Bill Fuller

Member, House of Representatives

Post Office Box 317

LaFayette, AL  36862

Education Trust Fund – Leave, Annual and Sick - Retirement - Chambers County

The Legislature provided for the beneficiaries and estates of certain members of the Teacher’s Retire​ment System, who die while in serv​ice, to be paid for their unused, accrued sick leave balances.  The Legislature failed to make an appro​priation to pay this benefit.  Section 72 of the Constitution of Alabama prohibits the Comptroller from making these payments until the Legislature makes a specific appro​priation to fund their payment.

Dear Representative Fuller:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether, in the absence of a specific appropriation, the benefits provided for in sec​tion 16-1-18.2 of the Code of Alabama can be paid from the Education Trust Fund.

FACTS AND ANALYSIS


In your letter you state that:


An act passed the Legislature in 1998 establishing sick leave payments to the desig​nated beneficiaries of contributing members of the Teachers’ Retirement System when members die in active service. . . .  Section 16-1-18.2 of the Code of Alabama of 1975 . . . provides for the payment of sick leave to the designated bene​ficiary effective October 1, 1998. . . . Since the enactment of this legislation several active and contributing members of the Teachers’ Retire​ment System have become deceased; however, payment to their designated beneficiaries have [sic] not been made by the Comptroller since no specific appropriation was contained in the Edu​cation Trust Fund’s annual budget act.  It was clearly my intent as the sponsor of the legislation – and the intent of the Legislature – to make the above referenced provision of this act effective on October 1, 1998, the same as the remainder of the provisions of the act.


Section 16-1-18.2(a) of the Code of Alabama creates a mechanism by which the beneficiaries or estates of active, contributing members of the Teachers’ Retirement System, who die while in service, may be paid for the member’s accrued and unused sick leave, up to the limits provided in section 16-1-18.1(c) of the Code of Alabama.  ALA. CODE § 16-1-18.2 (Supp. 1998).  According to Section 16-1-18.2(b) of the Code of Alabama, funding for this section was to be provided by the Legislature through an appropriation “from the Education Trust Fund to the State Comptroller for disbursement to the designated beneficiary or estate the monies necessary to fund this section.”  ALA. CODE § 16-1-18.2(b) (Supp. 1998).  The Legislature, however, adjourned without making any appropriation from the Education Trust Fund budget to the State Comptroller to provide a funding source for these payments.


Section 72 of the Constitution of Alabama expressly prohibits the payment of any money out of the state treasury “except upon appropria​tions made by law.”  ALA CONST. art. IV, § 72.  Since the Legislature adjourned without providing an appropriation from which to make these payments, this constitutional prohibition prevents the Comptroller from making them.

CONCLUSION


Although the Legislature has provided that the beneficiaries or estates of active, contributing members of the Teachers’ Retirement Sys​tem, who die while in service, be paid for the deceased member’s accrued and unused sick leave, the Legislature adjourned without providing an appropriation from which the State Comptroller could make the payments.  Because Section 72 of the Constitution of Alabama prohibits the payment of any money out of the state treasury “except upon appropriations made by law,” funds to make these payments cannot be taken directly from the Education Trust Fund.  ALA CONST. art. IV, § 72.  Until the Legislature provides a specific appropriation to fund the payments of these benefits, there is no legal authority for the Comptroller to pay them.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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