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Honorable Ronald H. Bailey

Superintendent

Monroe County Board of Education

Post Office Box 967

Monroeville, Alabama 36461-0967

Education, Boards of – Drugs – Drug and Alcohol Testing

Because the law is not well settled, this Office is unable to opine whether the Monroe County Board of Education may implement random drug testing of all students attending its Alternative School.  If the board chooses to pursue such a policy, school officials should conduct the testing as unobtrusively as possible, limit it to cases where officials find a compelling need to protect stu​dents, and pursue it only after public notice has been given and public discussions have been held.

Dear Mr. Bailey:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether the Monroe County Board of Edu​cation can implement a policy of random drug testing for all students at its Alternative School?

FACTS AND ANALYSIS


In your opinion request, the Monroe County Board of Education states the following:


[T]he Monroe County Board of Education has . . . established an Alternative School for the purpose of affording an educational setting for students who have been removed from their regular classrooms on account of disciplinary matters. . . .  [T]he Monroe County Board of Education has an objective to ensure, to the full​est extent allowed by law, that students in atten​dance at the Alternative School are not under the influence of illegal drugs or alcohol; and . . . the Monroe County Board of Education has deter​mined that random testing of students at the Alternative School for illegal drugs and/or alco​hol would be a practical and desirable means to accomplish the Board’s . . . objective.


It is well settled that students, by virtue of being students, do not “shed their constitutional rights at the schoolhouse gate" and are entitled to constitutional protection.  Vernonia School District 47J v. Acton, 515 U.S. 646, 656 (1995).  The constitutional guarantee to be free from searches and seizures by state officials includes public school officials.  New Jersey v. T.L.O., 469 U.S. 325, 336-337 (1985).  Mandatory drug and alcohol testing of students is a “search” protected by the Fourth Amend​ment.  Vernonia, 515 U.S. at 652 and National Treasury Employees Union v. Von Rabb, 489 U.S. 656, 663 (1989).  The test to determine the con​stitutionality of such a search is its “reasonableness.”  Vernonia at 652; English v. Talladega County Board of Educ., 938 F. Supp. 775 (N.D. Ala. 1996).  Generally, for a search to be reasonable, it must either be sup​ported by a warrant issued on the basis of probable cause, or it must be based upon a showing of some level of individualized suspicion. Von Raab, 489 U.S. at 665.  Nevertheless, the Supreme Court has held searches conducted without a warrant, probable cause, or individualized suspicion reasonable “when ‘special needs, beyond the normal need for law enforcement, make the warrant and probable-cause requirement impractical.’”  See, e.g., Griffin v. Wisconsin 483 U.S. 868, 873 (1987); T.L.O., 469 U.S. at 351.


In Vernonia, the Court considered a challenge to a school’s policy of randomly testing student athletes for drugs and found that the requisite “‘special needs’ exist in the public-school context.”  Vernonia, 515 U.S. at 653.  The Court has also held that not all privacy interests of students are protected, but only those which society recognizes as “legitimate.” T.L.O., 469 U.S. at 338.  The Court’s conclusion that a school’s power over students is “custodial and tutelary” entitles school officials to exer​cise a greater degree of supervision and control over students than that which can generally be exercised over free adults since “students within the school environment have a lesser expectation of privacy than members of the population generally.”  Id. at 339, 348 (Powell, J. concurring).  In Vernonia, for example, the Court ruled that “[f]or their own good and that of their classmates, public school children are routinely required to sub​mit to various physical exams, and to be vaccinated against various dis​eases.”  515 U.S. at 656.


The Court has found the school’s interest in controlling the use of drugs by students compelling, Vernonia, 515 U.S. at 662, and has upheld a school’s right to test student athletes; however, the Court also issued a warning against assuming that all “suspicionless drug testing will readily pass constitutional muster in other contexts.”  Id. at 665.  The Court con​tinued and held that, based on “the decreased expectation of privacy [of students], the relative unobtrusiveness of the search, and the severity of the need met by the search — we conclude that Vernonia’s Policy is rea​sonable and hence constitutional.”  Id. at 664 and 665.  Since this deci​sion, drug testing has been expanded and applied to all students partici​pating in extracurricular activities.  Todd v. Rush County (Ind.) Schools, 133 F.3d 984 (7th Cir. 1998), cert. denied, 119 S.Ct. 68 (1998).  


Others, however, reading the following words of Justice Ginsburg’s concurrence in Vernonia have warned against applying its holding too broadly:  “I comprehend the Court’s opinion as reserving the question whether the District, on no more than the showing here, constitutionally could impose routine drug testing not only on those seeking to engage with others in team sports, but on all students required to attend school.”  Vernonia, 515 U.S. at 666.  See generally, Recent Cases:  713 Constitu​tional Law – Fourth Amendment – Seventh Circuit Holds That Random Drug Testing of Participants in Extracurricular Activities Does Not Vio​late the Fourth Amendment. – Todd v. Rush County Schools, 133 F.3d 984 (7th Cir.), Cert. Denied, 119 S.Ct. 68 (1998), 112 Harv.L.Rev. 713 (1999); Denise E. Joubert, Message in a Bottle: The United States Supreme Court Decision in Vernonia School District 47J v. Acton, 56 La. L. Rev. 959 (1996).  In Schaill v. Tippecanoe County School Corp., 864 F.2d 1309 (7th Cir. 1988), for example, the school corporation instituted a urine testing program for athletes and cheerleaders.  Although the Schaill court upheld the testing, it found it significant “that [the] plaintiffs are required to submit to random drug testing only as a condition of participation in an extracurricular activity.”  864 F.2d at 1319.


Although section 16-1-24.1 of the Code of Alabama makes clear the position of the Alabama Legislature, stating that “[t]he Legislature finds a compelling public interest in ensuring that schools are made safe and drug-free for all students and school employees,” neither the Alabama Supreme Court or the Eleventh Circuit has considered the issue of random drug testing of all students in a school. Accordingly, this Office offers no opinion regarding how the courts might rule on any random drug-testing program instituted in the State.

CONCLUSION


Because alternative schools bear some similarity to extracurricular activities (for example, they may be voluntary), it is possible that the courts might uphold a policy of random drug testing in the Monroe County Board of Education’s Alternative School.  It is important to note, how​ever, that no court has considered and ruled on this specific issue.  There​fore, due to the unsettled nature of the law, school officials should heed the Vernonia court’s words of caution.  If the school system decides to conduct the testing, it should do so as unobtrusively as possible, limit it to cases where officials find a compelling need to protect students, and pursue it only after public notice has been given and public discussions have been held.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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