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Honorable Riley Boykin Smith

Commissioner

Conservation Department

64 North Union Street

Montgomery, AL  36130

Conservation and Natural Resources – Real Property - Reversion

The State of Alabama conveyed a fee simple determinable and retained a possibility of reverter.  Conditional fees may be deeded or devised to subsequent grantees, although they remain subject to the conditions.

Dear Commissioner Smith:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is the following language in a deed from the State to an individual a reversionary clause that causes the ownership of the property to revert to the State if no broadcasting tower has been built on the property for forty or more years after the execution of the deed:  


It is understood and agreed by and between the Parties hereto that the above described real estate is granted to the Party of the Second Part for the purpose of the erection of a radio broadcasting tower and also the necessary buildings for the opera​tion of a broadcasting station to be oper​ated on said premises by the Party of the Second Part, and that in the event the said land is used for any other purpose whatso​ever or in case said land is misused, the same shall revert to the State of Alabama.

FACTS, LAW, AND ANALYSIS


The half-acre plot of land that is the subject of this deed is in Cheaha State Park on Cheaha Mountain.  An examination of the deed reveals that it was cap​tioned a “Statutory Warranty Deed,” that it reflects a payment of $1,000 consideration for the transfer, and that it was exe​cuted on January 17, 1947.  We are informed that the land has been left in its natural state for over fifty years, except for a well-worn trail that has been used by park visitors for recreational hiking and for a recently con​structed boardwalk.  Importantly, no radio tower, or any other structure or improvement, has been constructed on any portion of the property.


We are also informed that the property has ultimately passed from the estate of the original grantee to the two individuals who presently hold title to the property as tenants in common.  We do not comment upon the sufficiency of the chain of title.  Taxes have been paid on the property each year since the original conveyance from the State.  Thus, the State has benefited from payment of the original consideration, as well as pay​ment of taxes for over fifty years.


The terms of the deed from the State to the original grantee set forth a condition for the conveyance and obligates the grantee, his heirs and assigns, not to use the land for any purpose other than the erection and operation of a radio broadcasting tower and any necessary buildings and not to misuse the land (whatever that may mean).  The use of the property for any other purpose or the misuse of the land would result in a reversion of the title to the State.


There are three possible constructions of this provision:


1.
The state conveyed a fee simple determinable.


2.
The state conveyed a fee simple subject to a condition subse​quent.


3.
The state conveyed the property, but created a covenant whereby the grantee and his heirs promised, as a covenant running with the land, to build a radio tower and any neces​sary station buildings.

A brief discussion of each of these constructions may be helpful.  See, generally, Letter from David J. Langum, Professor of Law, Cumberland School of Law, to Attorney General Bill Pryor and Carol Jean Smith, Chief of the Attorney General’s Opinions Division (dated April 16, 1999) (on file with Office of the Attorney General).


If the State conveyed a fee simple determinable, this would have created a possibility of reverter in the State that, upon the violation of the specified condition(s) (use of the property for a purpose other than that expressly allowed in the deed or upon their misuse of the property), would have caused an automatic forfeiture of the grantee’s estate. Under this construction, the grantee would have made no affirmative promise to erect the tower or the broadcasting station buildings.


If the State conveyed a fee simple subject to a condition subse​quent, the State would have retained a right of re-entry or power of termi​nation.  Under this construction, although there would be no automatic termination of the grantee’s rights, upon a violation of a condition in the deed, the State would be authorized to elect to terminate the grantee’s estate by filing an appropriate lawsuit.  The mere passage of time would not be an appropriate basis upon which the State could terminate the grantee’s estate.  Since, under this construction, there is no promise to build a tower or any station buildings, there is also no “reasonable” time within which the grantee must take any action.


If the State conveyed by a deed creating a covenant by which the grantee and his heirs and assigns promised, as a covenant running with the land, to build a radio tower and necessary broadcast station buildings, there would be an affirmative promise by the grantee to act, but no for​feiture for the failure to perform.  Instead, the State’s remedies would be limited to the payment of  money damages or an injunction enjoining any threatened use in violation of the grantee’s promises.


The courts have said that no “magic words” are required in order to create any of these estates:


Yet the presence in the deed of a statement that on the occurrence of the stated event the land “shall revert” to the grantor is not alone conclusive of the grantor’s intention, especially where the instrument also contains language of condition.  The dislike of the courts for forfei​tures is often reflected in the case of ambiguous language in a constructional preference for the fee on condition subsequent.


In many cases in which the question of the creation of a determinable fee has arisen the grant was made to a church, hospital, school dis​trict, or other public body with the proviso that the land be used for a specified purpose, such as the site of a church or school building or for a park or recreational use.  But the statement of the purpose or object of a conveyance does not, without more, create a determinable fee.  The language may be sufficient to create a trust or a covenant but the absence of the traditional words of special limitation will normally prevent the conclusion that the intention was to create a determinable fee.

C. Moynihan, Introduction to the Law of Real Property, 99-100 (1962).


We begin with the proposition that conditions subsequent are disfa​vored in the law and that, to avoid forfeitures, the courts prefer to con​strue doubtful deeds as creating covenants, not conditions.  Schaefers v. Apel, 328 So. 2d 274, 276 (Ala. 1976); Hanners v. Hanners, 77 So. 2d 484, 485 (Ala. 1955); Walker v. W. T. Smith Lumber Co., 145 So. 572 (Ala. 1933); Saxon v. Johnson, 393 So. 2d 1007, 1011 (Ala. Civ. App. 1980).  “If the covenant is broken the remedy of the covenantee is to sue for injunctive relief or for damages, but the breach of the covenant neither automatically terminates the estate nor gives the covenantee a power to terminate.”  Moynihan at 105.  The Alabama courts have exhibited a willingness to find determinable estates, even in the absence of the tradi​tional “magic words” like “for so long as”:


The creation of conditional estates, while recognized, is not favored; and it has been held here that the creation of a conditional estate by deed or devise will not be pronounced unless the “intent of the grantor to make a conditional estate is . . . clearly and unequivocally indi​cated.” [Citations omitted.]  In all cases where it is doubtful “whether a clause in a deed imports a condition or a covenant, the latter construction will be adopted.”  [Citations omitted.]  However, if from the language of the instrument the inten​tion to create a conditional estate is clear and unequivocal, effect must be accorded that express purpose, unless to do so offends positive law or public purpose.

Libby v. Winston, 93 So. 631, 632 (Ala. 1922).  The Libby court went on to say:


[w]hile it is usual to introduce in deeds conveying conditional fees a provision for reverter for breach of condition subsequent upon which the grant or estate is made to depend, the introduction of any express terms to that effect is not essential to the creation or preservation of the right to accomplish divestiture of the estate so conditionally granted or to accomplish its reinvestment in the grantor or his heirs.

Libby at 633.


In Alabama, however, not only are deeds with ambiguous terms construed to create covenants, not conditions, but, when the facts require such a construction, the courts have strictly interpreted those conditions against the grantor, often finding substantial compliance sufficient to avoid a forfeiture.  Griggs v. Driftwood Landing, Inc., 620 So. 2d 582 (Ala. 1993); Taylor v. Martin, 585 So. 2d 849 (Ala. 1991).  This con​struction is in accord with the general rule that where a deed granted for a consideration is ambiguous, it is to be construed against the grantor and in favor of the grantee.  Earle v. International Paper Co., 429 So. 2d 989, 994 (Ala. 1983); Russell v. Taylor, 131 So. 887, 888 (Ala. 1930); Porter v. Henderson, 82 So. 668, 671 (Ala. 1919).  The courts have cautioned that, in applying these rules, “when the intentions of the grantor can be ascertained from the face of the instrument, rules of construction need not be applied; the law must assume that the parties intended what is plainly and clearly set out.”  Vines v. McKenzie Methane Corp., 619 So. 2d 1305, 1309 (Ala. 1993).


The safest guide to the nature of an estate is the description of the divestiture process.  If it is automatic, the conveyance is probably a fee simple determinable; if it requires some action by the grantor, it is most likely a fee simple subject to a condition subsequent.  In Mt. Gilead Church Cemetery v. Woodham, the Alabama Supreme Court considered language in a 1903 deed that is quite similar to that in the deed at issue: “[i]t is expressly agreed that if the said Mt. Gilead Church should cease to exist as a church of the Primitive Baptist faith and order, the said lot of land shall revert back to original tract.” Mt. Gilead Church Cemetery v. Woodham, 453 So. 2d 362 (Ala. 1984).  The church was destroyed by a storm in 1932 and the Alabama Supreme Court concluded that the deed had created a fee simple determinable with the possibility of reverter.  The deed at issue in the question posed to this Office and the one at issue in the Mt. Gilead case are similar because:


1.
Both have language of agreement that might otherwise be construed to have created a covenant.


2.
Both employ the language of reversion (“shall revert back”).


3.
Neither uses any of the so-called “magic words” usually asso​ciated with determinable estates like “for so long as,” “dur​ing,” or “while.”

CONCLUSION


Based on the foregoing cases, it is the opinion of this Office that the interest conveyed by the State of Alabama to Mr. H. M. Ayers in 1947 was a fee simple determinable, with the State retaining a possibility of reverter.  Such conditional fees may be deeded or devised to subsequent grantees, although they remain subject to the conditions.  “An estate upon condition subsequent has, until defeated by breach and entry, the same qualities and incidents as absolute estates.  [Citations omitted.]  But if they are conveyed or devised they pass subject to the condition.”  Sherill v. Sherill, 99 So. 838, 839 (Ala. 1924).  


Here, the grantee made no promise that he would perform some task, but accepted a limitation on his deed that he would only use the land for a specified purpose and none other.  As we have already discussed, use for “any other purposes . . . or in case said land is misused” would trigger the State’s reverter and, upon breach, title would re-vest to the State of Alabama. The State’s benefit in this transaction was not to have a new radio broadcasting station or to have increased radio coverage for its citi​zens, but the $1,000 (a not inconsiderable sum in 1947) coupled with the assurance, at the pain of forfeiture, that the land would not be used for any purpose other than the construction and operation of a radio broad​casting station and any other necessary broadcasting buildings.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Philip C. Davis or Troy R. King of my staff.

Sincerely,

BILL PRYOR

Attorney General
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� The Attorney General wishes to acknowledge David J. Langum, professor of property law and future interests at Cumberland School of Law, for his invaluable insight and assistance in the analysis of the issues in this opinion.





